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Pouring Salt on Government
‘Garnishment Liability:
' The Supreme Court Reverses
Morton

Major Charles W. Hemingway \
Instructor,- Administrative ;
and Civil Law Division, TJAGSA

I. Introduction

On 19 June 1984, the United States Supreme
Court resoundingly answered a question which
had caused great concern among federal dis-
bursing agents. In United States v. Morton,! the
Supreme Court ruled unanimously “that the
Government cannot be held liable for honoring
a writ of garnishment which is ‘regular on its
face’ and has been issued by a court with
subject-matter jurisdiction to issue ‘such
orders.”2

As a consequence, federal employees (includ-
ing members of the military)and retirees whose
pay is garnished for alimony and child support
arrearages will be required to attack the writs
of garnishment, or the underlying orders upon
which such writs are based, in the state court
which issued the writ or underlying order.
Additionally, federal disbursing agents will not
be required to look beyond the face of the writ or

152 U.S.L.W. 4839 (U.S. June 19, 1984) (‘No. 83-916).

Morton, 52 U.S.L.W. at 4843.
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“ the underlying order when a judgment debtor

asserts that ‘either the writ or the underlying-

~ order is invalid. The decision reinforces a provi-
- sion of the federal garnishment statute which
~ protects the government and disbursing offi-

~ cers from liability if payment is made pursuant
" to legal process regular on its face

Morton involved a case in which the Air Force
honored a writ of garnishment against the pay
account of a colonel who notified the Air Force
that the state court which issued the writ and
the underlying order lacked personal jurisdic-
tion over him. The Air Force, relying on the
statutory limit on liability, disregarded the

officer’s assértions and garnished his pay pur-- -

suant to the court order. The decision of a
divided: panel of the U.S. ‘Court of Appeals for
the Federal Circuit® against the government
was reversed by the Supreme Court.. The
government argued, and the Supreme Court
found, that Congress did not contemplate that
disbursing officers or other ‘government offi-
cials would be required to conduct the kind of
inquiry into personaljurisdiction that the lower
court ruling would require.4

The administrative burtlerl and additional
.costs to which'the government would have been
,subjected had the decision of the Federal Cir-

3Mort,on v. Umted States, 708 F 2d 680 (F‘ed Cir, 1983).
‘Morton, 52USLW at4841 IR T

* cuit been allowed to stand was a critical aspect
~of the case. The Army alone receives and proe-

esses more than 5,000 garnishment'actions
annually.5 Officials at the U.S. Army Finance
and Accounting Center, Fort Benjamin Harri-
son, Indiana, expressed concern that not only
would the decision have required the hiring of
an estimated forty additional attorneys, but also
the risk 'of double liability where the govern-
ment honored a writ of garnishment later found
to be invalid would have been enormous.t This
aspect was not lost on the dissent in the Federal

Circuit decision, nor on the Supreme Court, Dis-*

senting Judge Helen W. Nies commented that
the Federal Circuit's majority decision would:

Create chaos in how the Government
would operate in the thousands of garnish-
ments it faces daily. It must either pay
twice, or where permitted by a state court,
litigate for any employee who raises a sub-
stantial claim of jurisdictional irregular-
ity regardless of the regularity of the
process “on its face.”” .

5Telephone conversation with Ms. Bernith Velez-Torres,
attorney-advisor, Garnishment Office, U.S. Army Finance
and Accounting Center, Fort Benjamin Harrison, Indiana,
28 June 1984.

ﬁTelephone conversatlon with Mr. Dave Gagermeler. Chief,
Garnishment Office, U.S. Army Finance and Accountmg
Center, Fort Bemamm Harrison, Indiana, 9 July 1984.

"Mdrton, 708 F.2d at 703.
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As author of the Supreme Court’s unanimous
decision, Justlce John Paul Stevens acknowl-
edged that this aspect was also a prmcnpal rea-
son the Court granted certiorari: “Because the
holding of the Federal Circuit creates a .sub-
stantial risk of imposing significant liabilities
upon the United States as a result of garnish-
ment proceedings, and because the decision
below created a conflict in the Circuits, we
granted ‘the Government S petltlon for
certiorari...."” :

I1. Background

Prior to 1974, compensation received by
employees of the federal government, including
members of the armed services, was not subject
to legal process to enforce legal obligations,
including alimony and child support. In Apple-
gate v. Applegate,? the ex-wife of a retired Navy
officer sued both the retired officer and the dis-
bursing officer at the Norfolk Naval Station
seeking to have the retired officer’s pay seques-
tered and paid over to her pursuant toa writ of
garnishment for past-due alimony. In granting
the Navy's motion to dismiss, the dlstrlct court
noted: \ RN -

While the Congress has seen fit to waive' "

" the immunity of the United States from
suit in the case of certain money claims -
against it and also in the case of many of
the corporations created by it, it has so far
never waived that immunity and permit-

ted attachment or garnishee proceedings"

against the Umted States or 1ts Disbursing
Officers.l0 . ‘

Concerns mcreasmgly were, expressed how-
ever, that those receiving compensation from
the federal government were largely immune
from garnishment to enforce alimony and child

*Morton, 52 U.S.LW. at 4841,
39 F. Supp. 807 (E D. Va 1941).
'“’Id at 890.

UThose seeking writs of garnishment against federal
employees or members of the military could attempt to
locate bank and savings accounts or similar assets of the
federal employee or service member, but this was often

- difficult, time-consuming, and in many cases, might often

work once—after which the judgment debtor could simply
close the account or liquidate the assets.
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support obligations, often to the severe detri-
ment of spouses, former spouses, and children.!!
A 1971 study by the Rand Corporation docu-
mented widespread problems in the area of
enforcement of support obligations, and, in par-
ticular, commented on the inability to collect
child or spousal support from military person-
nel and federal employees with garnishment
proceedings.!? Members' of Congress echoed
those concerns. Addressing his colleagues,
Senator Joseph M. Montoya .of New Mexico
spoke in favor of proposed legislation to remove
federal immunity and permit writs of garnish-
ment for alimony and child support obllgatlons
to be honored He stated

The proposal is not new. I belleve it is time

for us to make sure that this small change

. .is made in our law in order to correct what

. is_patently a disgraceful situation. We
must give the wives and children of Feder-.
al employees and retirees the same legal ;.
protections which we have provided for all |
other Amerlcan women and children.!?

The result was passage of leglslatlon con-
tained within the Social Services Amendments
of 1974 (effective 1 January 1975) which pro-
vided that compensation received.by federal
employees, service :members, and retirees as
“remuneration for employment” would be sub-
ject to legal process brought to enforce legal
obligations to.pay alimony and child support.14
Two years after that provision took effect, Con-
gress amended the law to provide that:

Neither the United States, any disbursing *
officer, nor any governmental entity shall
be liable with respect to any payment
made from moneys due or payable from
the United States to any individual pursu-
ant to legal process, regular on its face, if -
such payment is made in accordance with

125¢e S, Rep No 1356, 93d Cong' 2d Sess. repﬂntedm1974
U.S. Code Cong. & Ad News 8133, 8147,

13120 Cong. Rec. 40,338 39 (1974).

1Social Services Amendments of 1974, Pub. L. No.93-647, §
459 (a), 88 Stat. 2357-58 (codified at 42 U.B.C. § 659(a)
(1976)).
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“this sectionand- regulatlons issuedtoc carry
outthls sectlon15 o AL

III The Morton Facts -

While this natlonal drama over garmshment
of federal compensation for alimony and child
support was unfolding in Congress in the early
1970s, a drama of a more limited and personal
nature was unfolding not too many miles distant
in northern Vlrgmla In 1969 upon his return
from Vietnam, Air Force Colonel Alan Wayne
Morton was reassigned to northern Virginia.
He and hlS wife, Patricia Kay Morton, bought a
home in the area and moved there with their two
sons.!¢ Marital difficulties ensued. In August
1978, Morton was notified that his next assign-
ment would be to'Elemendorf-Air Force Base,
Alaska.'”- The parties separatéd in September
1973 and entered into a ‘written separation
agreement on 156 September 1973. The follow-
ing day, Mrs. Morton moved:with the couple’s
two sons from Vlrglma to Alabama

The separatlon agreement prov1ded that
Colonel Morton was to ‘receive the Virginia
home:and ‘Mrs. Mortoniwas to receive various
other 'personal property Mrs. Morton also
agreed to sign the deed when the house wassold.
Colonel Morton occupied the house until May
1974, when he moved to Alaska.!®* Under other
provisions of the separation agreement, Colonel
Morton agreed to pay $500 per month as separ-
ate maintenance, including support for both
children. The $500 monthly payment was to
continue for thirty months, after which it would
decrease .to $200. per month for thirty-three
months, then cease altogether.”® Finally, the

1591 Stat 157 62 (codlfled at 42 U, S C. § 659(f) (1976))
18 Morton, 708 F.2d at 682.
11d.

18No. 290-77, slip op. at 2-10 (Ct. Cl. Dec. 14, 1981). Shortly
before leaving for Alaska, Colonel Morton found a buyer for
the house, but Mrs. Morton refused to sign the deed, appar-
ently insisting upon a share in the proceeds of the sele of the
house, which she had given up under terms of the separation
agreement. Colonel Morton brought a suit for specific per-
formance in July 1984, See 8-4 and 10.

19]d. at 2-4.'The amount paid was based on the ages of thet
children.

-agreemént contained a “merger” clause which
provided that if- ‘eithet party ‘sued for 'divorce,
the court would be requested to in¢orporate pro-
visions ‘of the separatlon ag‘reement into any
resultmg decree 200

Colonel Morton had been domlclled in Ala-
bama. Upon his transfer in Alaska, however he
began taking steps to change his domicile from
Alabama to Alaska.?! In June 1974; he asked the
Air Force finance office at Elemendorf. to
change his records toreflect Alaska ashis domi-
cile for tax purposes.22 The Air Force failed to
make the requested change, and, despite sev-
eral other attempts by Colonel ‘Morton it was
not until April 1976 that the change was fmally
made 23 . . ,

- The Court of' Clalms found that by the time
Mrs. Morton filed for divorce in Alabama, in
August 1974, Colonel Morton was no longer a
domiciliary of Alabama but was domiciled in
Alaska.?t In her suit, Mrs. Morton requested
$500 per month alimony and child support.
Colonel Morton received notice by registered
mail in September 1974, but did not respond or
otherwise enter an appearance to contest juris-
diction. Instead, he contacted a military attor-
ney at Elemendorf Air Force Base who advised
him that servxce by mail was insufficient to sup-
port a money judgment against him.?® Mrs.
Morton obtained a default judgment for divorce
in August 1975 which ordered Colonel Morton
to pay $500 per month alimony and partial sup-
port and maintenance for the two children.?
The Alabama court was apparently never
advised of the Virginia separation agreement,a
factor which influenced the Court of Claims in

R
zo[d

21d. at 13. These stepsincluded notifying co- workers thathe
intended to make Alaska his home; contracting to buy a
home in Alaska (the contract fell through when Mrs. Morton
refused to sign the deed on the Virginia home); registering
to vote in Alaska; paying 1975 state income taxes in Alaska.

2fd ., -
A
uld, at 12 15.
25Mor&o’n 708 F.2d at 682 83.
%]d. at 683,

o @3



its decision in favor of Mrs.. Morton:2? Colonel

-Morton, however, had continued t6 pay $500 per

month pursuant to the Virginia separation
agreement, and, accordmgly, lowered his pay-
ments to $200 per month in February 1976
when his oldest Chlld became eighteen.2® There-
after, arrearages began to accrue on the Ala-
bama decree and in December 1976, Mrs.
Morton obtained a writ of garnishment for
$4,100.29

The writ was-duly served on the Air ’Fdrce,
which notified Colonel Morton. Again, heimme-
diately sought advice from a military attorney,

-who assured him that his pay. could not be

legally garnished based on alack of jurisdiction,
an argument which Morton promptly relayed to

‘the local Air Force finance officer. The Air

Force, however, confessed judgment, deducted
the money from Morton’s pay account, and paid
it over pursuant to the writ of garnishment.
Over Morton's protestations, several other gar-
nishment writs were similarly honored, all of
:which eventually totalled more than $18,000,3

.and prompted Colonel Morton to bring suit in

1977 in the Court of Claims to recoup from the
government all such back pay.

IV. The Supreme Court Decision

The Federal Circuit decision substantially
adopted the. positions:taken by Judge Martin
White, a senior trial judge, who authored the
Court of Claims decision. Justice Stevens, how-
ever, found persuasive several arguments
raised by Judge Nies in her extensive dissent.32

‘The first issue addressed by the court was the
Federal Circuit’s conclusion that a court of
“competent jurisdiction” for purposes of the fed-
eral garnishment statute meant both a court of
subject-matter jurisdiction and a court with
personal jurisdiction over the judgment debtor.

1 Morton, No. 290-77, slip op. at 7-8.

BId. at 4.

2 Morton, 708 F.2d at 682.

Jd. at 683.

31 Morton, No. 290-77, slip op. at 1, 5-6.

2Morton, 708 F.2d at 690-707 (Nies, J., dissenting).
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The Federal Circuit found that the Alabama
garnishment writ was not “legal , process”
within the meaning of the federal garnishment
statute because the Alabama courtdid not have
personal jurisdiction over Colonel Morton.3
Therefore, the lower court reasoned that the Air
Force could not escape liability under the provi-
sions of section 659(f), at that subsection pro-
vided protection only for writs issued by courts
of competent jurisdiction. The Supreme Court
disagreed. The Court noted that although “com-
petent jurisdiction” sometimes may include
jurisdiction over a defendant’s person, statutory
phrases cannot-be construed in isolation but
must be analyzed in the context of the complete
statute. .

“Justice Stevens pointed out that the Federal
Circuit based its jurisdictional opinion solely
upon the phrase “legal process,” ignoring the
limiting phrase “regular on its face.” He found
that when the complete phrase, “legal process,
regular on its face,” is read in context with the
phrase “court of competent jurisdiction,” the

‘only reasonable interpretation that could follow

is that a disbursing agent need only ascertain

‘that the issuing court had subject-matter juris-

diction to issue such writs.3 He pointed out that
to determine the type of individual interests
involved if “court of competent jurisdiction”
included personal jurisdiction would require
the garnishee (disbursing agent) to look beyond
the “face” of the process, an action not required
by the plam language of the statute:

The strength of thisinterestina partlcular
case cannot be ascertained from the “face”
of the process; it can be determined only by
evaluating a specific aggregation of facts,
as well asthe possible vagaries of the law of
-the forum, and then determining if the
relationship between the defendant—in
this case the obligor—and the forum, or
possibly the particular controversy, makes
it reasonable to expect the defendant to
defend the action that has been filed in the
forum State. The statutory requirement
that the garnishee refer only to the “face”

3Jd, at 685-86.
3 Morton, 52 U.S.L.W. at 4841.
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of the process is patently inconsistent with:

the kind of inquiry that may be required to
ascertain whether the issuing court has

jurisdietion over the obligor’s person. 35

It is mterestlng to note that both the govern-
ment and the Court assumed that the Alabama
court did, infact, lack personaljurlsdlctxon over
Colonel Morton to issue the writs of garnish-
ment.36 Nevertheless, according to the Court,
the Air Force is fully protected from liability
based on the plain wording of the statute.

The second basis for the Court’s decision was
that to permit the federal government to be held
liable as a garnishee would result in the govern-
ment being treated differently than a similarly
situated private employer.” This was inapprop-
riate, the Court pointed out, because Congress
intended in the garnishment statute that the
government receive‘ the same. treatment as a
private employer with respect to garnishment
orders.3® The Court recited the long standing
rule of law in most states that when an obligor
(such as Colonel Morton) receives notice of the
garnishment, the garnishee cannot be held lia-
ble for honoring a writ of garnishment. The
Court then compared the law of both Alaska and
Alabama and found that both states followed
this rule.?®

The third basis for the decision dealt with the
underlying purpose of the garnishment statute
to afford speedy relief to wives and children:

The underlying purpose of § 659 is signifi-
cant. The statute was enacted to remedy
the plight of persons left destitute because
they had no speedy and efficacious means
“of ensuring that their child support and
alimony would ‘be paid. Burdening the
garnishment process with inquiry into the
state court’s jurisdiction over the obligor
can only frustrate this fundamental pur-

“rg.
%ld.

]d. at 4842,
8d.

$s1d,

‘pose as a consequence of the resulting.
- delay in the process of collection.4® .

Fmally, the Court concluded with what has
come to be a favorite theme for it: When Con-
gress invests government agencies with the
authority to promulgate regulations to inter-
pret federal statutes, the regulations oughtto be

_given controllmg welght 41 ynless the regula-

‘tions are “arbitrary, capricious, or plainly con-
trary to the statute.”s2 The regulations issued by
the Office of Personnel Management (OPM)3
governing the processing of writs of garnish-
ment for all federal agencies, including the mil-
itary services, contain a specific provision that
if a governmental entity receives legal process
which on its face conforms to the laws of the
issuing jurisdiction, the entity is not required to
investigate whether the authority which issued

: the legal process had personal jurisdiction over

the obligor.4¢ Attorneys for Colonel Morton

~argued that this provision was not promulgated
" by OPM until after the Morton case arose in the

Court of '‘Claims and the Federal Circuit, and

“had in fact been promulgated in response tothe

case. The Court found that: fact of no
consequence:

Congress authorized the issuance of regu-
lations so that problems arising in the
: administration of the statute could be

- addressed. Litigation often brings to light

latent ambiguities or unanswered ques-
tions that might not otherwise be appar-
ent.... When OPM responded to this
problem by issuing regulations it was
doing no more than the task which Con—
gress ‘had asmgned it.5

9Jd. at 4842-43.

- 418ee, e.g., Ford Motor Credit v. Milhollin, 444 U.S. 555,

559-60 (1980), where the Court discusses a similar grant of
authority by Congress to the Federal Reserve Board to pro-
mulgate regulations to interpret the Truth in Lending
Act; Schweiker v. Gray Panthers, 453 U.S. 34, 44 (1981); and
Batterton v. Francis, 432 U.8. 416, 425-26 (1977).

2Morton, 52 U.S.L.W. at 4843.
a]d.
“]d.
]d.
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Because the Court assumed thatthe Alabama
court lacked personal jurisdiction over Colonel
Morton to issue the writs of garnishment and
that the government need only ascertain that
the Alabama court had subject-matter jurisdie-
tion, it was unnecessary for the Court to address
the extensive discussion of personal jurisdiction
engaged in by the Federal Circuit majority.

V. Conclusion

Had the Supreme Court affirmed Morton, the
decision could arguably have been limited to its
facts, i.e., Colonel Morton asserted the invalid-
ity of the Alabama writ of garnishment before
the Air Force confessed judgment and deducted
the amounts ordered from his pay. It would not
have helped those persons who did not assert the
invalidity of the order before the deductions
were made. In its reversal, however, the Court
gives disbursing agents a broad mandate and
wide discretion to implement the federal gar-
nishment statute.t6 At the same time, the Court

6The Morton case makes history not only because it is the
first Supreme Court case to address the liability of the
government or government officials for honoring legal proc-
ess “regular on its face,” but also because it is the first case
to be resolved by the Supreme Court arising out of the new
U.8. Court of Appeals for the Federal Circuit, which came
into existence on 1 October 1982. (Telephone conversation
with Mr. Spencer Green, Clerk of Court’s Office, U.S. Court
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makes it clear that federal employees and mil-
itary members who wish to raise objections to
garnishment actions against their pay will be
required to contest such writs in the issuing
state court, not in federal court or through fed-
eral administrative channels. In reversing Mor-
ton, the Court reaffirms positions taken by the
Comptroller General*’ and the Fourth Circuit.48

of Appeals for the Federal Circuit, 2 July 1984.) The Fed-
eral Circuit was created by the Federal Courts Improve-
ment Act of 1982 (see Pub. L. No. 97-164, 96 Stat. 25 (1982)).
Morton was filed in the Court of Claims and decided by that
court’s trial division on 14 December 1981, in Colonel Mor-
ton’s favor. Appeal was taken by the government to the
Court of Claims’ appellate division. While on appeal, the
Federal Courts Improvement Act took effect, transforming
the Court of Claims’ trial division into the U.S. Claims Court
and combining the Court of Claims appellate division with
the U.S. Court of Customs and Patent Appeals to create an
entirely new court, the U.S. Court of Appeals for the Fed-
eral Circuit. All cases pending before the Court of Claims’
appellate divisions were transferred to the new Federal
Circuit. The Federal Circuit decision was announced 17
May 1983. The government's petition for a rehearing was
denied on 5 July 1983, and, on 2 December 1983, a petition
for certiorari was filed by the government. The petition was
granted on 23 January 1984 (see 10 Fam. L. Rptr. 1165 (Jan.
24, 1984)).

47In re Matthews, 61 Comp. Gen. 229 (1982).

#Calhoun v. United States, 556 F.2d 401 (4th Cir.) cert.
denied, 434 U.S. 966 (1977).

Military Family Housing:
Our Home Sweet Home

Magor Julius Rothlein
Contract Law Division, USARFEUR

L. Introduction

One subject that raises numerous questions
during TJTAGSA fiscal law courses is the fund-
ing of military family housing. This article will
address many of those questions and provide
judge advocates with a usable gulde to this diffi-
cult subject area.

Each year Congress authorizes and appro-

priates billions of dollars for the construction of
new family housing units, improvements to
existing housing, and the operation and mainte-
nance of these family housing units. Histori-
cally, the authority and money for these
purposes has been found in the Military Con-
struction Authorization and Military Construec-
tion Appropriation Acts. Additionally, in July
1982, Congress passed the Military Construc-
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tion Codification Act,! the purpose of which was
to revise and codify the recurring provisions of
annual Military Construction Authorization
Acts in a new chapter of title 10 of the United
States Code. The goal of this legislation was to
insure the unified treatment of the permanent
law relatmg to mlhtary constructlon2 and fam-
ily housing.: ,

The new chapter added to title 10 is chapter
169— Military Construction and Military Fam-
ily Housing. This chapter is composed of three
subchapters: Subchapter I—Military Construc-
tion;:Subchapter II—Military Family Housing;
and Subchapter III—Administration of Mil-
itary Construction and Military Family Hous-
ing. Those subchapters and sections applicable
to family housing are listed in Appendix A of
thls article.

Priortod uly 1982, the sections now codified in
chapter 169 were scattered throughout Military
Construction Authorization Acts. However, it
should be noted that the enactment of the Mil-
itary Construction Codification Act does not
eliminate the need for the practitioner to refer
to the Military Censtruction Authorization and
Military Construction Appropriation Acts. For
example, 10 U.S.C. § 2821 (1982) states that
“[flunds may not be appropriated for construc-
tion, acquisition, leasing, additions, extensions,
expansions, alterations, relocations or operation
and maintenance of family housing unless the
appropriation of such funds has been author-
ized by law.” Therefore, the practitioner must
review the Military Construction Authorization
and Military Construction Appropriation Acts

each year to determine what Congress has au- -

thorized the Department of Defense (DOD) to
build, improve, operate, and maintain. -

I1. Funding for Family Housing

~ Congress prov1des funds for the operation,
mamtenance, repair, and construct:on of mil-

iPub. L. No. 97214, 96 Stat, 153(1982)(cod1fled at10U.S.C.
§§ 2801-2861 (1982)).

2See Murrell Major Changes in Minor Consiructum, The
Army Lawyer, Mar. 1983, at 25. ‘ i

itary family housing inthe annual Military Con-
struction Appropriation Act.(MCA). Funds for
family housing are allocated to a single DOD
Military Family Housing Management
Account3 It should be notedthat:the funds
made available for the family housing account
are separate from the funds provided for other
types' of military construction found in-the
MCA. Upon receiving these funds, DOD further
allocates the funds to the respective services
(Army, Navy, and Air Force). The services in
turn manage these funds in accordance with
thelr regulations.4

In the Army, the family housing account is
ibroken down into : three  programs: :Debt
Payment—BP 1600/1700 Funds; Construc-
tion—BP 1800 Funds; and Operation and
Maintenance—BP 1900 Funds.® The flow chart
at Appendix B illustrates the fundmg process
described above. ‘

The focus of the remainder of thls article will
be on the maintenance, repair, and construction
of family housing within the Army. Emphasis-is
placed on these aspects of family housing
because these areas have historically created
the greatest flscal law problems

III The Army Family Housing Accounts

Regulatory guidance for family housing in
the Army is found in chapters 5 and 6 of AR
210-50. Chapter 5 addresses operation and
maintenance programs while chapter 6 covers
new construection programs and post acquisition -
construction programs (also known asimprove-
ments .to existing quarters). The practitioner
should note, however, that AR 210-50 is cur-

rently under revision and is subject to frequent

10 U S, C § 2831 (1982)

1U.S: Dep’t of Army, Reg. No 210-50, Famxly Housmg Man-
agement (1 Feb. 1982) [hereinafter cited as AR 210-50].

51t is important to realize that Family Housing Operation
and Maintenance (FHO&M) funds are not the same as Oper-
ation and Maintenance, Army (OMA) funds. These two
funds have different appropriation acts as their source.




change by messages and letters from the Corps
of Engineers.t

IV. Maintenance, Repair, and Construction
of Family Housing.

AR 210-50 covers three broad categories of
work” relative to family housing, i.é., mainte-
nance, repair, and construction, The definitions
of these categories are:

Maintenance—the recurring day to day
' periodic or scheduled work required to
preserve or maintain real property insuch
" acondition that it may be used for its desig-
nated purpose, including work that is
required to prevent damage or deterlora-
tion to the property.

Repair—the restoration of a failed or fail-

- ing real property facility to such a condi-
tion that it may be effectively used for its
designated purpose, including the over--
haul, replacement, or reprocessing of -
parts and materials which have deterio-
rated by the elements or wear and tear in
use. "

New Construction—the erection, installa- ..

_tion, or assembly of a new facility. Con- -
struction also includes the alteration,

" addition, expansion, or. extension of an -
existing fac111ty 8

Atfirst blush the deflmtlons for maintenance
and repair seem mdlstmgulshable however,
they are different and subject to different treat-
ment under AR 210-50. Maintenance should be
viewed as that work which must be done in
order to maintain the status quo, with the status
quo being quarters that comply with govern-
ment standards. Work that maintains the status

$For example, Letter, DAEN-ZCH-F, HQDA, 28 Oct. 1982,
subject: Family Housing Delegations of Authority, made
several) substantive changes to chapters 5 and 6, and appen-
dix E of AR 210-50. These changes have been incorporated
into this article, and the revised appendix E of AR 210-50 is
set forth at Appendix C of this article.

"This article will not discuss those funds'in the FHO&M
account set aside for operations. See AR 210-50, paras. 5-13,-
15 for a discussion of the operations portion of the FHO&M
Program. )

8AR 210-50, app. A.
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quo includes changing the filters in furnaces,
painting, caulking, refastening siding on quar-
ters, sealing asphalt pavements. Repair, on the
other hand, is something more than mainte-
nance. Repair envisions doing work necessary
to bring the quarters up to government
standards.

The concept of construction is more straight-
forward. Construction is the building of new
quarters from the ground up. It also includes
“improvements” to existing quarters. Improve-
ments consist of the alteration, addition, expan-
sion or extension of existing facnlmes including
a facilities rehabilitation.®

A. Maintenance Projects (FHO&M—1900
Funds)

Before maintenance work can be accom-
plished, the project has to be approved. AR 210-
50 authorizes the MACOM commander to
approve maintenance projects.. Installation
commanders may also approve such projects.if
that authority has been redelegated by the
MACOM commander.!? At the present time it is
common for MACOM commanders to redele-
gate approval authority to: their installation
commanders. : :

If a particular project is exclusively for main-
tenance work, the regulations place no cost lim-
itation on the project that may be approved.
However, if improvement work is accomplished
concurrently with maintenance, the total cost of
all work for an individual dwelling unit may not
exceed $30,000 per fiscal year.!! This $30,000
figure is statutorily imposed!? and failure to
comply with this limitation on spending consti-
tutes a violation of 831 U.S.C. §§ 1341(a), 1517
(1982) (formerly known as the “Anti-Deficiency
Act”).

‘The only exception authorized to this $30,000

% Alteration” is work done to the interior of a building;
“addition, expansion or extension” is work done to the exte-
rior of a set of quarters.

WAR 210-50, para. 5-234, app. E. See also Letter DAEN-
ZCH-F, supra note 7.

110 U.S.C. § 2825(b)1); AR 210-50, para. 5-23b; Letter,
DAEN-ZCH-F, supra note 7.

1210 U.8.C. § 2825(b)1) (1982).
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limitation is where a maintenance project starts

out at less than $30,000 but during performance’

a problem develops involving improved work
that could not be discovered before award of the
contract.’®* For example, a contract calls for
maintenance work on the kitchen floor. During
performance of the contractitisdiscovered that
the maintenance work cannot be done unless the
entire subfloor in the kitchen is replaced at a
price in excess of $30,000. Such a replacement
would constitute improvement work done con-
currently with maintenance and would other-
wise be prohibited but for this exception. In
such a situation the work may be accomplished;
however, the installation must submit the proj-
ect for review to the Department of the Army
(DA), who in turn will notify Congress.!4

B Repair Proyects ( FHO&M —1 900 Funds)

* Like maintenance work, before repair work
can be accomplished the project has to be
approved. The MACOM is the approval author-
ity for repair projects up to $500,000 per proj-
ect, subject to an “administrative limit of 50% of
the replacement cost of the affected facility in
projects above $100,000."% This means that if
the cost of a repair project is more than'§100,000
but less than $500,000, the cost of any repair
that the MACOM commander can approve is
limited to 50% of the replacement cost. Thus, if it
costs $100 to replace a particular facility but
only $49 to repair the facility, the MACOM com-
mander could approve the repair project. How-
ever, if it costs $100 to replace a particular
facility but $51 to repair it, the MACOM could
not approve the repair project because it
exceeds the 50% administrative limit. This 50%
administrative limit does not apply to repair
projects less than $100,000. AR 210-50 also indi-
cates that the installation commander may
approve repair projects if:redelegated that
authority by the MACOM commander.1®

18AR 210-50, para. 5-23d.

HAR 210-50, para. 5-23f. The project is submitted by the
installation/ MACOM to HQDA(DAEN- MPH) WASH DC
20314.

15AR 210-50, para. 5-23¢, k, app. E. See also Letter, DAEN-
ZCH-F, supra note 7.

¥AR 210-50, para. 5-23¢, &, app. E.

AR 210-50 further indicates that HQDA
approves all repair projects in excess of
$500,000 per project, and when the repair work
is in excess of the 50% replacement cost of the
affected facility in projects above $100,000,17

As with maintenance work, when repair
work is done concurrently with improvement
work, the total cost of all work for an individual
dwelling unit may not exceed $30,000 per fiscal
year.!8 Also, just like maintenance work, failure
to comply with this statutory limitation on
spending will constitute a violation of 31 U.S.C.
§§ 1341(a), 1515 (1982). Repair work is covered
by the same exception to this limitation as dis-
cussed above with maintenance work.!?

There is an additional administrative limita-
tion imposed by AR 210-50 when repair work is
contemplated and no 1mprovement work will be
involved:. the cost for repairs is limited to
$30,000 for any one dwelling unit per. fiscal
year.? One of the recurring questions in this
area is whether the failure to comply with this
administrative limitations will constitute a vio-
lation of 31 U.S.C. §§ 1841(a), 1515 (1982)..The
answer to that question is NO. Since these ad-
ministrative limitations are found only in AR
210-50 and not proscribed in the AR 37 series,
there is no regulatory violation of the type that
would trigger the applicabi]ity of title 81.

C. Incidental Improvement Proyects
(FMO&M—L‘)OO Funds)

.- One. of the more interesting and confusing
aspects of family housing is the treatment of
incidental improvement projects. Incidental
improvements are alterations, additions,
expansions, or extensions done to existing dwell-
ing units which are within the cost limitations
of the FHO&M 1900 Program.2! Inshort, we are
talking about construction which may be

1]d.
1BAR 210-50, para. 5-23b.
18]d. para. 5-23d,

20]d, para. 6-23c. This administrative limit of $30,000 for
any one dwelling unit per fiscal year does not apply to pure
maintenance work.

21]d, para. 5-23a, app. A.




funded with FHO&M funds, although one
might expect that all construction work would
be covered by chapter 6 of AR 210-50. However,
in chapter 5 of AR 210-50, we are informed that
improvements to existing dwelling units will be
done in accordance with chapter 6, AR 210-50
only when the cost exceeds the cost limitations
of the FHO&M 1900 Program.22

There is a statutory limitation on the amount
of money that may be spent on ‘incidental
improvement work. When ‘the incidental
improvement work is accomplished concur-
rently with maintenance or repair work, the
total cost of all work will not exceed $30,000 per
fiscal year for each individual dwelling unit.2s
Failure to comply with this statutory limitation
would constitute a violation of 31 U.S.C. §§
1341(a), 1515 (1982).

In addition to this statutory limit, AR 210-50
places an administrative limitation on inciden-
tal improvements. The total cost for all inciden-
tal improvements within a fiscal year may not
exceed $2,000 for any one dwelling unit, and the
total of the incidental improvement project will
not exceed $50,000.2¢ Thus, within one fiscal
year an installation could engage in an inciden-
tal improvement project that encompassed
twenty-five dwelling units, spending no more
than $2,000 per dwelling unit. As with other
administrative limits, failure to comply would
not constitute a violation of 31 U.S.C. §§ 1341(a),
1515 (1982). '

The MACOM commander is the approval
authority for projects in excess of the adminis-
trative limits discussed above.

D. Construction Projects (FH Construction—
1800 Funds)

Construction of family housing falls into two
categories: new family housing construction,2s
and post acquisition construction (improve-
ments to existing housing).2¢ :

22{d, paras. 5-23&. 6-4, app. A. ‘

210 U.S.C. § 2825(b)1) (1982); AR 210-50, para. 2-23b(1). -

MAR 210-50, para. 5-23¢(1), (3); Letter, DAEN-ZCH-F,
supra note 7.

AR 210-50, ch. 6, sec, II.
28]d. paras. 5-23a(5), 6-4.
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(1) New Family Houstng Construction

This category of construction is straight-
forward and is what most people envision when
they think of family housing. This category
encompasses the building of quarters that did
not exist before and the planning, program-
ming, and budgeting necessary for their erec-
tion. This type of construction is initiated by
Army installations and is then consolidated into
the DA and DOD budget requests submitted to
Congress. If Congress agrees with these propos-
als, it will authorize the construction of family
housing units and appropriate the funds neces-
sary to implement the project. This process is
generally referred to asthe line item authoriza-
tion/appropriation process. An example of a
line item authorization is set out at Appendix D.

(2) Post Acquisition Construction Program

This is the only means of making improve-
ments to existing quarters other than those per-
mitted under the Incidental Improvement
Program authorized under the FHO&M—BP
1900 Program. The type of work envisioned
here is the alteration, addition, expansion, or
extension of existing dwelling units or their
associated real property that exceeds the cost
limitations under the FHO&M Program.2” AR
210-50 is clear in its intent that improvements
which exceed the cost limitations for incidental

improvements funded by FHO&M be planned,

programmed, and budgeted under the Post
Acquisition Construction Program.

The Post Acquisition Construction Program
consists of two parts: Line Item Improvement
Program,?® and Minor Construction Improve-
ment Projects.?® The goal of the Line Item
Improvement Program isto modernize existing
quarters. This program involves planning, pro-

- gramming, and budgeting to obtain DA and

DOD approval ‘and, eventually, congressional

~authorization and appropriation. If the total

cost of an improvement exceeds the statutory
limitation of $30,000 per dwelling unit, it can
only be accomplished by this program. ‘

211d, para. 5-23a(5), ch. 6.
2Id.
2]d,
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The Minor Construction Improvement Proj-
ect is to be used when:

The improvement of quarters cannot wait”
for the Line Item Improvement Program E
to run its course; or - ‘

The lmprovement prolect does not war-
. rant use of the Line Item Improvement .
‘ Program, i.e., less than $30,000 but is
. beyond the scope of the incidental
" improvement program under FHO&M—
1900 Funds; or.

- The lmprovement is-toirestoref fire and-
i storm damaged units when cost exceeds the
-. limit'of the FHO&M program as repair.

, MACOM commanders have been delegated

Appendlx A

approval authoi'ity for minor c‘onstructlon
1mprovement projects up to $20,000 per proj-

ect and up to $20,000 per dwelling umt per flscal

year.3 Installation commanders may approve

these kinds of projects if redelegated that

authority by the MACOM commander.

E. Repair or Restomtzon of Dama,ged
Quarters

The statutory cost llmltatxon of $30 000 per
dwelling unit. does not apply to the ‘repair or
restoration of any dwelling unit damaged by
fire, flood, or other disaster.?!

3°Letter DAEN ZCH F, supra note 7
“AR 210 50 paras 5 23(3), 6-15.

Appendixes

B

Title 10 U.S.C., subtltle A General Mlhtary Law, chapter 169—M111tary Construction and Mllltary

Famlly Housing.

Subchapter II——Mlhtary Famlly Housmg

'§ 2821
o _tion of mllxtary family housing. '

;Requlrement for authorlzatlon of: approprlatlons for constructlon and acqmm-

'§2822. " Requlrement for authorization of number of famlly housmg umts
§ 2823. 'Determmatlon of avallablllty of suitable alternative housmg for acqu1s1tlon in
" liew of construction of new family housing.
- §:2824, » -~ . -Authorization for acquisition of exlstmg famxly housmg in lieu of constructlon
§ 2825, -+ Improvements to family housing units. ,
- § 2826. . ... .. Limitations on space by pay grade.
§ 2827." -~ 7. Relocation of military family housing units.
. § 2828. ;- . . Leasing of military family housing. ,
§ 2829. . - Multi-year contracts for supplies and services.:
. § 2830.- . Occupancy of substandard family housing units.
. §.2831. . - .Military family housing management account. : RS oot
- §2832... ,Homeowners asslstance program ‘ IR L

o .:Subchapter III—-Admmlstratmn of Mlhtary Construction and Military Family Housmg. N

§ 2851, Superv1s1on of military construction projects.- (o :
§ 2852. Military eonstruction projects: walver of certam restrxctlons
§ 2853. Authorized cost variations.

§ 2854. Restoration or replacement of damaged or destroyed facilities.
§ 2855.

construction design.

Law applicable to contracts for architectural and engmeermg services and

—




e

§ 2856.
§ 2857.
§ 2858.
§ 2859.
§ 2860.
§ 2861.

~

(Subchapter I,
Chapter 169)
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Limitations on barracks space by pay grade.
Use of solar energy systems.

Limitation on the use of funds for expediting a construction project.
Transmission of annual military construction authorization request.
Availability of appropriations for five years.
Annual report to Congress.

Appendix B

Funding Process Flow Chart’

mca |
i IR
MILITARY MILITARY FAMILY
=== CONSTRUCTION

DEPT. OF DEFENSE
MILITARY FAMILY
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(Subchapter II, ;

. HOUSING ™ = = = Chapter 169)

(10 U.S.C. § 2831,
a single DOD

HOUSING MANAGEMENT Account)
ACCOUNT
ARMY FAMILY (AR 210-50, |
HOUSING ACCOUNT 1 Feb. 82)

| | ] |
CONSTRUCTION

DEBT PAYMENT

BP 1600/1700 FUNDS

BP 1800 FUNDS

o&M
BP 1506 FUNDS




0¥I-0g-Lg wed Vd

- C 10/25/82
FAMILY HOUSING DWELLING UNIT (D.U.) & PROJECT APPROVAL AUTHORITIES
Major Improvements Minor Cdnétruccion Maintenance and Incidental
) P.. 1832 Repair Alterations
osM P. 1920
Congress/ Appropriation & Appropriation & Authorization & Authorization &
Stat Limit Authorization " Authorization Appropriation Appropriation
LIIP/ECIP
D.U. > $30,000' T
. D.U. Delegafed
0SD Appott1onmept Proj Delegated Delegated Delegated
D.U. Delegated
0ASA None - Proj > $500,000 g;g: 2 §3g§ggoog§ Delegated -
< $1,000,000 J ’ :
D.U. > $20,000 < $30,000 FY D.U. > 52,000 -
OCE None Proj > $200,000 Delegated < $30,000/FY 7
: . < §500,000 Proj Delegated .
Reprogramming Authority i
(W/OASA coordination)
' D.U. < $2,000/FY
D.U. < $20,000/FY D.U. < $30,000/FY '
MACOM None : . . > (May be-redelegated)
) Proj < $200,000 Proj < $500,000 l/ Proj < $200,000
Intermediate Nome As Delegated by As Delegated by D.U. < éZ,OOO/FY
Command MACOM MACOM Proj < $50,000. " °
Installation Nore None , S
< = More than

Leqs:than >

* Cost limitations vary by construction cost index (+ or -) except incidental alterations.

" Total combined cost of M, R, and I is limited to $30,000 per D.U. per FY in foreign countries.
currency reate fluctiation will not be applied to this limitation.

and repair.

" Legal limitation of $30,000 applies to improvement of a D.U.
associated other real property. i

1/ Approval is limited to 50% of replacement cost to MACOM

CCI flex and foreign
This limit excludes service orders for maintenance

Includes all concurrent costs for M&R on D.U. and on
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Appendix D

Line Item Authorization Process

The following is extracted from the Military Construction Authorization Act, 1982. [P.L. 97-99}

Authorization To Construct Or Acquire Housing

Sec. 601(c) Family Housing units:

Marine Corps Air Station, El Toro, California, two hundred and twelve units, $15,540, OOO
Fort Irwin, California, four hundred and fifty-four units, $32,055,000.

Naval Complex, San Diego, California, two hundred and ninety units, $25,350,000.
Naval Submarine Support Base, ngs Bay, Georg1a one hundred and sixty-five units,

$12 740,000.

Picatinny Arsenal, New Jersey, twenty-six units, $2,141,000.

Fort Drum, New York, two hundred and thirty-two units, $15,865,000.

Naval Air Station, Chase Field, Texas, eighty-eight units, $6,360,000.

Incirlik Air Base, Turkey, four hundred units, $29,000,000.

Greenham-Common, United Kingdom, two hundred and seventy units, $27,200,000.
Classified Location Overseas, six units, $765,000.

Determining Unit “Membership”
for Appointment
of Enlisted Personnel to
Courts Martial
Captain Richard P. Laverdure
Offwe of the Staff Judge Advocate, VII Corps
and

_ Captqm Charles S. Arberg
Government Appellate Division, USALSA

In United States v. Wilson,! the U.S. Army
Court of Military Review addressed a rare prob-
lem and intriguing point of law concerning
membership of enlisted personnel on courts-
martial. The issue concerned Article 25 (¢)(1) of
the Uniform Code of Military Justice which
states: “Any enlisted member of an armed force
on active duty who is not a member of the same
unit as the accused iseligible to serve on general
and special courts-martial for the trial of any
enlisted member. ...

116 M.J. 678 (A.C.M.R.), petition foo' remew granted, No.
48,051 (C.M.A. Apr. 9, 1984).

?Uniform Code of Military Justice art. 25(c)1), 10 U.S.C. §
825(cX1) (1982) [hereinafter cited as U.C.M.J.].

Wilson was tried on 24 November 1981.
Although the issue was not raised at trial, the
staff judge advocate pointed out in his post-trial
review that one court member, MSG Black-
stone, was listed on Court-Martial Convening
Order No. 371 as belonging to the same unit as
the accused, i.e, HHC, 2nd Battalion, 30th
Infantry. Appended to the post-trial review,
however, was a copy of attachment orders indi-
cating that, as of 7 July 1981, MSG Blackstone
was “permanently attached” to the U.S. Mil-
itary Commumty Activity, Schweinfurt. Also
appended was an affidavit from MSG Black-
stone stating that he did not know the accused,
and that he had, in fact, been serving with the
U.S. Military Community Detachment since
July 1980. His attachment to the Activity in
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July 1981 was for the purposes of finance,
SIDPERS, and administration of military jus-

tice. The only contact between MSG Black-

stone and HHC, 2nd Battalion, 30th Infantry,

was incidental; he administered Skills Qualifi- .

cation Tests (SQT) for the entire community,
including that unit.

The staff judge advocate advised the conven-
ing authority that MSG Blackstone and Wilson,
the accused, were not members of the same unit
for the purpose of Article 25(c)(1) of the

U.C.M.J. Trial defense counsel took issue with . -

this conclusion in his rebuttal to the post-trial

review and challenged the Jut‘ISdlCtlon of the'

court. L

On appeal, Wilson mamtamed that notwith-

standing MSG Blackstone’s attachment to’

another unit almost five months before trial,
and his informal attachment to another unit for
an entire year prior to that, his membership on
the panel created a jurisdictional defect. The
government disagreed and urged the court to

focus on the purpose and history of Article

25(c)(1) and conclude that following the literal

language of that provision would be a disservice

to the military justice system. In response, thé

court issued an order directing the government

. to answer numerous questions about MSG
Blackstone’s service during the period in ques-
tion. Affidavits, copies of attachment orders, an

extract of MSG Blackstone’s DA Form 2476-2
(Personnel Data Card), maintained by Wllson s

company, and instructions for SQT administra-
tion were submltted to the court.

The . government argued that despite- the
literal language ostensibly disqualifying any
enlisted person who is a “member of the same
unit” as the accused from eligibility for court
membership, there are compelling policy rea-
sons for construing such a limitation in light of
the facts peculiar to the Wilson case and in light
of the
dlsquahflcatlon

* While Wilson argued essentlally that the dls-
qualification is designed to protect the accused
as well as the mtegrlty of the mxhtary Justlce
system, and that the substltutlon in' 1950 of the
phrase “member of the same unit” for* ‘assigned
to the same unit” created an extension of the

"the 'U.C.M.J.

‘legislative purpose behmd the

‘disqualification, his arguments were not sup-
ported by the legislative history of Article 25.3
The better view of this partlcular provision of
is the one contained in Judge
Mahoney’s cogent dissent in Anderson.

At the time of trial, Anderson was assigned to
the 341st Security Police Squadron, one of sev-
eral squadrons included in the 341st Security

.- .Police Group. One of the court members, a chief
- ‘master sergeant, was listed on the appointing
.-orders as assigned to'the 341st Security Police

Group. He had been assigned tothe 341st Secur-
ity Police Squadron for several years, but at the
time of trial he was “nominally assigned” to the

- . 841st Security Police Group staff and'was work-

ing, in fact, as a staff member. Even though
nominally assigned to the Group staff, he was
.attached to the accused’s unit, the 341st Secur-
ity Police Squadron, for administrative and dis-
ciplinary purposes, including the
administration of military justice. All staff
members were attached to the squadron for
these purposes. The majority found that an indi-

' vidual attached to a squadron for administra-
s, tive and disciplinary purposes was a member of

‘the unit for other purposes under the U.C.M.J.,
including Article 25(c). They held that the panel
which tried Anderson was jurisdictionally
defectlve

It is evident from Judge Mahoney s analysis
that the specific provision at issue here was

.. designed to protect the command structure and
the military justice system. Any benefits the

accused may derive from the disqualification of
enlisted members of the accused’s own ‘unit are
purely . ancillary. Judge Mahoney’s - view is
amply supported, as he demonstrates in his
opinion, by the legislative history of Article 25,
and is easily reconciled with United States v.

3See Anderson, 10 M.J. B03; United States v. Brown, 10 M.J.
589 (N.C.M.R. 1980); United Statés v. Scott, 25 C.M.R. 636
(A.B.R. 1958). L

‘Andersan 10 M.J. at 805 19 (Mahoney J., dlssentlng)




Scotts and United States v, Tagert.® The driving
force behind the disqualification was a desire to
limit the accused’s right to enlist members in
situations of military exigencies where only
members with whom he or she is closely asso-
ciated are available. In such a case, a convening
authority would be forced to accede to a form of
“court packing” by the accused.” Wilson sug-
gested, however, that the accused, fearful of
unlawful command influence if the convening
authority details to the court only those enlisted
members deemed most loyal to the command,
might hesitate to:request trial by enlisted
members. However, this line of reasoning col-
lapses under closer scrutiny.

First, the accused always runs the risk, in a
sense, that the enlisted members detailed for
the court-martial will identify with the com-
‘mand’s interest in law and order and thus will
be sympathetic to the prosecution. Second,
while a proscription against enlisted members
belonging to the accuser’s unit was contem-
plated at one time, there is no prohibition
-against such a member serving. Rather, that
member is subject to the same voir dire and
challenge procedures to which all membersare
subject. Thus, with no automatic prohibition
against an enlisted member belonging to the
accuser’s unit, the relationale Wilson advanced

with regard to the dual purpose of Article

25(c)(1) vanishes.® Third, the distinction
between an mcompetent” service member and
an “ineligible” service member has not been lost
‘in the legislative history.® The operative word

“ineligible” suggests that the “cloak of ineligi-
bility” may in some cases be lifted.!® Thus, while

t25 C.M.R. 636 (A.B. R 1958) (enllsted court members from
same unit as accused was not a jurisdictional defect; defect
disclosed on appointing order was waived by failure to
object). *

$11-M.J. 677 (N.M.C.M.R. 1981) (accused waived any objec-
tion to member of court-martial who was from same unit as
accused by his complete and open acceptance of member).

"Anderson, 10 M.J. 813-19 (Mahoney, J., dissenting).
8/d. at 811-18 nn.16, 29 & 33 (Mahoney', J., dissenting).
°Id. at 818 n.43 (Mahoney, J., dissenting).

9United States v. Beer, 6 C.M.A. 180, 19 C.M.R. 306 (1955).
Accord Scott, 25 C.M.R. 636.
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a member may be ineligible to serve on a court
at a particular point intime, events and circum-
stances may warrant, as they did here, a deter-
mination that the ineligibility either ceased and
did not prejudice the accused’s interests, or was
waived altogether. For example, a service
member assigned to the accused’s unit prior to
being detailed as a court member, but who is
otherwise assigned at the time of appointment
to the court-martial, is not automatically inelig-
ible to serve. He or she is merely subject to voir
dire and challenge.

In the context of Wilson, it was apparent that
MSG  Blackstone .and Wilson were total
strangers. It would be illogical at best, and a

deification of form at worst, to disqualify an

enlisted member who has no contact with the
accused’s unit and who does not identify with it,
and yet not automatically disqualify a member
of the accuser’s unit in a given case. Further, an
analysis of the facts based on “assignment,” “at-
tachment,” and SIDPERS documents, while
helpful, is not dispositive.!’, Such an analysis
may ignore the concerns of the U.C.M.J. provi-
sion is designed to bring to the fore: close per-
sonal or professional association between the
accused and a potential court member and the
possible subversion of the court-martial system.
Therefore, a meaningful analysis focuses on the
facts and circumstances of the particular court
member’s military service as they relate to the
accused and the accused’s unit. ‘

In Wilson, the Army Court of Mlhtary
Review stated

Had the framers of the UCMJ mtended :
- assignment to'a unit as the unconditional.
test of eligibility, they could have modeled -
Article 25 (e)(1) on its precursor, Articleof -
“War 16, Selective Service Act of 1948,
Title 11, §§ 212, 62 Stat. 630 (1948) (for-
merly codified at 10 U.S.C. §§ 1487), which
specifically stated that enlisted members
“assigned to the same company or corres-
ponding military unit” were not eligible to
serve. That they did not indicate to us a
dissatisfaction with the . mechanistic

1See e.g., United States v. Perry, 20 C.M.R. 562 (C.G.B.R.
1955).
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; ‘approach taken by:the Boards of Reviewin . .
interpreting Article of War 16. See e.g.,.
United States v. White, 2 CMR(AF). 845
(1950); United States v Qmmbo 2 BR/JC:
297 (1949).12

The court went on to observe that, between 8
December 1979 and the date of Wilson’s trial,
MSG Blackstone “performed no company
duties in that unit. He did not stand company
formations, he did not muster with the company
and he was assigned no rostered duties with the
company.”® The court extensively detailed
MSG Blackstone’s performance of duties at
locations other than Wilson's unit for purposes
unrelated to Wilson’s supervision or his unit’s
mission.. Thus, the court held that, under the
circumstances, MSG Blackstone was not dis-
qualified under Article 25(c)(1) of the U.C.M.J.
from serving as & member-of Wilson's court-
martial.: ‘

In his dissent, Senior Judge Melnick took
issue with this conclusion, believing that a strict
test of “membership” was involved.* In con-
cluding that MSG Blackstone remained a
member of Wilson’s company, he relied on the
fact that MSG Blackstone was merely “bor-
rowed” from his tactical unit and could not be
actually assigned to the Community Activity
due to 1nsuff1c1ent personnel spaces. '

The majority also addressed the questxon of
waiver, adopting the government's argument
that a passive waiver was applicable because
any disqualification from membership is per-
sonal in nature and not by reason of incompe-
tence due to status or lack of professional
qualifications. Moreover, an affirmative waiver
was not required because the same information
available to the prosecution was available to the
defense, and the parties themselves are in the
best position to evaluate potential prejudice
arising from unit membership.1®

The dissent also took issue with the ma_]orlty s
disposition of the waiver issue. However, the

2Wilson,; 16 M.J. at 679.

13]d, at 680.

W1d, at 681 (Melnick, S.J., dissenting).
18]d. at 680.

dissent’s position is premised on.the fact that
none of the:parties at trial identified the unit
membership issue and thus there is “no reason
to hold defense counsel here to a higher stand-
ard than that applied to the military judge, the
trial counsel; or the Staff Judge Advocate.” 6 In
the absence of an affirmative waiver, Senior
Judge Melnick would have treated the disquali-
fication as controlled by those cases in which an
improperly appointed court member sits for the
trial or a challenge is erroneously denied, i.e.,
the court is tainted and the defect is fatal to both
findings and sentence.l” Presumably, this con-
clusion is meant to apply only to contested cases
and not to those in which the accused pleads
guilty and is then sentenced by court members.
In such a case, the defect affects only the
‘sentence.’8

Wilson represents an mterestmg' excursion
into the world of congressional intent.. The
majority here recognized the policies behind
Article 25(e)(1) of the U.C.M.J. and the goals it
is designed to serve. Moreover, no one can say—
and Wilson did not suggest—that MSG Black-
stone’s membership on the court precluded.a
fair trial. .

Although this particular'fact situation does

‘not arise frequently, Wilson could be argued by

analogy in other cases'in which it is claimed that
a court member is disqualified. However, based
on the disagreement among the members of the
panel that decided Wilson, and the split of
authorxty between the courts of military review,
a conservative approach to this type of problem
is required. The prudent trial counsel should
identify and cause to be replaced court
members who might be deemed disqualified on
the basis of an official connection with the
accused’s unit. Note that although, in Wilson,
the court found numerous factual circumstan-
ces that weighed in the government’s favor,
these factors might not be present to the same
degree in every case.

* Moreover, given the unsettled ‘state of the

114, at 682 (Melnick, S.J., dissenting).

11See United States v. Tucker, 16 C.M.A. 318, 36 C.M.R. 474
(1966). ‘

1814,
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waiver doctrine as it applies here, it would be
unwise to rely on a theory of passive waiver. A
better approach, if the problem is identified but
replacementof the court member is not feasible,
e.g., because of delays or possible mistrial, is to

obtain the express consent of the accused for the
court member to sit. On appeal, this would pre-
clude a defense argument of general prejudice
and would strengthen the government’s posi-
tion as argued in Wilson.

Automatic Data Processing
Equipment Acquisition

Captain Mark W. Reardon
OSJA, Fort Monmouth, NJ

Introductlon '

The legislative foundation for the acqulsltlon
of all automatic data processing (ADP) equip-
ment, services, and supplies by the U.S. Army
began with the Federal Property and Adminis-
trative Services Act of 1949 and the Armed
Services Procurement ‘Act of 1947.2 These two
.statutes and the regulations they spawned are
familiar to all who work in federal procure-
ment. Less well known but very important in
ADP acquisitions are the Brooks Act of 19653
and the Warner Amendment of 1982.4 The
Brooks Act centralized the procurément of com-
puters and related supplies and services by fed-
eral agencies in the General Services
Administration (GSA). The Warner Amend-
ment exempted certain types of acquisitions
from GSA control. This article discusses the
-effect of the Brooks Act, related statutes, and
the interplay of the applicable GSA, DOD and
Army regulations in ADP acquisition.

1Pub. L. No. 81 152,63 Sta.t 378(1949)(c0d1f1ed at40U S.C.
§ 471 (1976)).

2Pub. L. No. 79-515, 60 Stat. 541 (1946). (current version at
10 U.S.C. § 2202 (1976)).

$Pub. L. No. 89-306, 79 Stat. 1127 (1965) (codlfled at 40
U.8.C. § 759 (1976)).

4Pub. L. No. 97-86, 95 Stat. 1117 (1981), amended by Pub. L.
No. 97-295, 96 Stat. 1291 (1982) (codified at 10 U.S.C.§ 2315
(1982)).

GSA Requlrements

Whlle the Brooks' Act applies to all . ADP
equipment, the GSA has limited the exercise of
its acquisition power in the Federal Procure-
ment Regulations (FPR)*and the Federal Prop-
erty Management Regulations (FPMR) to
general purpose, commercially available, mass
produced, ADP components. The GSA has,
however, promulgated regulations concerning
software even though the Brooks Actissilenton
that matter.” FPR § 1-4.1100 sets out the policies
and procedures for acquiring ADP equipment.
The FPMRs establish policies for the manage-
ment, acquisition, and utilization of ADP equip-
ment, ' software, maintenance, and related
services and supplies. !

There are essentially three ways federal
agencies may procure ADP equipment covered
by the Brooks Act: the GSA can acquire the
equipment for the agency or with the agency’s
assistance;? the agency may acquire the item
without GSA action if the acquisition falls
below specific dollar thresholds;!® or the agency

541 C.F.R. § 1-4.11 (1983).

s41 C.F.R. § 101 (1983).

741 C.F.R. § 1-4.11 (1983).

#41 C.F.R. § 101-85, 36 (1983).
°41 C.F.R. § 1-4.1106(aX3)1983).
1041 C.F.R. § 1-4.1104 (1983).
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may be required to’submit an Agency Procure-
ment Request to GEA whowill grant theagency
a Delegation . of Procurement. Authority
(DPA).1* Failure to :obtain a DPA when
required is a fatal defect in the solicitation pro-
cess which may result in the cancellation of a
solicitation if it is protested.’? The requirement
for a DPA depends on the method of procure-
ment, the item being procured, and whether the
acquisition is characterized by GSA as competi-
tive or noncompetitive.’®* For example, an
agency may order equipment withouta DPA by
placing a purchase order against a GSA sched-

ule contract, provided the order::does not-
exceed the maximum ordering limitation of the .

contract and the total purchase price of the
items ordered is not more than $300,000.¢ The
agency may also proceed without a DPA in a
competitive procurement if the purchase price
does not. exceed- $2.5: million -or if the ‘basic
monthly.- rental charges (including-mainte-
nance) do not exceed aniannual rate of $1 - mil-
lion; in & sole source or specific:-make and model
procurement, the :purchase -price: may not
exceed. $250,000 or the basic monthly rental
charges. (including . maintenance) may not
exceed an annual rate of $100,000.5 Even if
ADP equipment is leased, the critical figure
when using a GSA scheduled ¢ontract is the
purchase. price.! GSA defines a _sole source
requirement “as ‘a‘ procurement . where the
government's requirements, as set.out in the
necessary specifications, are so restrictive that
there is only one known supplier.capable of
satisfying the government’s requu‘ements 17
Another type of sole source is where the pro-
curement is based on a specific make and model
number of ADP equlpment The mere exnstence
of adequate price ‘competition as defined in
Defense Acqulsltlon Reg'ulatxon (DAR) §3-807. 7

141 C.F.R. § 1-4.1 106(a)(2) (1983).
izMs. Comp. Gen. B-202181, 4 Mar. 1982,
1814 C.F.R. § 1-4.1101-7, .1101-8 (1983).

1448 Fed. Reg. 37,031 (1983) (to be codlfled at 41 C. F R. §
1-4.11, 12). !

181d. T
1641 C.F.R. § 1-4.1109-6(b)(2) (1983).."
1741 C.F.R. § 1-4.1102.7 (1983). -
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is -insufficient in- ADP  .acquisition.}® - Even
through there may be & number of dealers inter-
ested in an acquisition which requires equip-
ment of a specific make and model number, this
price competition does not meet GSA’s defini-
tion of a competitive procurement.

DOD Policy

DAR § 4-1100 sets out the policy and proce-
dures for DOD procurement of ADP. This sec-
tion explicitly recognizes the authority of GSA
_to provide for the procurement of ADP by fed-
eral agencies. However, it also sets a substantial

“limitation on GSA authority in that GSA may
-not impair or interfere with the determination
by 'indi;vidual agencies of their requirements.
This section further states that GSA authority
does not extend to procurement of ADP equip-
ment specially designed as a weapon or space
system, items specially designed for the govern-
ment undér a developmental contract, software
related to -the preceding - two exceptions,
contractor-acquired equipment, or ADP sup-
port systems. However, GSA does have author-
ity to specify ‘the procedures for
contractor-acquired equipment in accordance
with the FPR. If, however, there are conflicting
regulatlons, GSA regulatlons apply.!?

SO - Army Regulatlons

Separate and distinct from the FPR and DAR
requirements concerning ADP acquisition are
the requirements in Army Regulations 18-1,20
1000-1,2! 70-12 and draft Army Regulation 70-
XX.2 Before acquiring ADP equipment or

1841 C.F.R. § 14.1102-8 (1983).
1932 C.F.R. § 4-1106 (1983).

20.8. Dep’t of Army, Reg. No. 18-1, Army Automation
Management (15 Aug. 1980) [heremafter cited as AR 18- 1]

27,8, Dept of Army. Reg. No. 1000 1, Basic Pohcues for
Systems Acqmsmon (1 Jun 1983) [heremafber cited as AR
1600-1]. :

22{J,8. Dep't of Army, Reg. No. 70-1, System Acqu151t10n
Policy and Procedures {1 Feb. 1984) [heremafter cited as
AR 70-1).

231J.S. Dep'’t of Army, Draft 'Reg. No. 70-XX, Battlefield
Automated Systems (29 Apr. 1983) [herema.fter cwed as
draft AR 70-XX].
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services, the approval authorities specified in
those regulations must take actlon

AR 18-1 can be best descrlbed as the Army )
1mplementatlon of the Brooks Act. Itsetsout the
responmb:htxes and delegabes authority for the
management of Army automatlon, and specifi-
cally apphes to general purpose, mass produced
ADP equlpment It does not apply to computer
resour‘ces and systems developed by systems
developers under the provisions of AR 1000-1
and the AR 70-series.zt However, this exception
does not include automation used for logistical
support, software development, or project man-
agement of embedded computer resources. AR

'18-1 also does not specxally govern design sys-
tems or those physically incorporated into tacti-
cal weapon systems, space systems, or systems
used by nonappropriated fund activities. In
accordance withthe DAR and the FPR, AR 18-1
also governs acquisitions by government con-
tractors when the full lease cost of the equip-
ment or services are paid by the government or
‘when title will pass to the government. AR 18-1,

_its companion regulations, and the technical
bulletins of the 18-series, set out the process of
ADP acquisition from concept development
through the design, system development, and
deployment/operation phases. AR 18-1 referen-
ces the FPR and DAR and sets out the life cycle
policies.

* The mostimportant chapterin AR 18-1, chap-
‘ter IV, sets out the classes of systems and their
decision' authorities. To determine the class of
the system, the relative importance of the com-
puter system and its development costs are the
‘prime factors. As always, requirements may

‘not be divided into separate projects to avoid
dollar limitations.

Beca.use the vast majority of ADP actlons at
the installation level fall into Class IV (between
$100,000 and $3,000,000), its decision authori-

“ties will be discussed. MACOM commanders or
their representatlves may approve the competi-
tive acquisition of ADP equipment not exceed-
ing ten computers per requirement for general
purpose use, the total cost of which does not
exceed $300,000 purchase price or $100,000

AR 18-1, para. 1-2(b)(1).

annual lease.?? MACOMs may also approve a
competitive acqulsltxon of ADPequipment ded-
icated to scientific or engineering applications
when the total cost does not exceed $500,000
purchase price or $200,000 annual lease.2s How-
ever, this does not apply to those systems which
fall within the ambit of AR 1000-1 and the AR
70-series. When the annual cost of ADPsupport
services does not exceed $500,000, MACOMS
may approve the acquisition. Also, MACOM
commanders c¢an approve noncompetitive
acqulsnons which do not exceed $10,000 pur-
chase price.” The Assistant Deputy Chief of
Staff for Operations and Plans, Command, Con-
trol, Communications and Computers must
approve noncompetitive purchases between
$10,000 and $50,000 purchase price. The Assist-
ant Secretary of the Army (IL&FM) must
approvée noncompetitive ADP purchases over
$50,000.22 MACOM commanders may also
acquire maintenance services or ADP supplies
without dollar limitation except that the FPR
reéquires a DPA if the acqu1smon is over
$200,000.2° :

The following acquisition example demon-
strates the dual approval required, i.e., the
Army requirement of approval before acquisi-
tion under AR 18-1 and the requirement of a
GSA DPA if the procurement exceeds a certain
dollar amount. If an activity wishes to acquire
administrative ADP equipment valued at
$310,000 from a GSA schedule contract, the
Assistant Secretary of the Army (IL&FM)
would have to approve the acquisition pursuant
to AR 18-1, and a DPA would have to be
obtained from GSA in accordance with the
FPR.

Only $70,000 of the authority delegated to
MACOM commanders for competitive acquisi-
tions may be redelegated to general officer com-
manders of major subordinate commands or to

25AR 18-1, para. 4-4.
AR 18-1, para. 4-4(2).
27TAR 18-1, para. 4-4(3).

8Message, HQDA, DAMO-C4Z-K, 232040Z Feb. 84, sub-
ject: Noncompetitive Procurement of ADPE.

241 C.F.R. § 1-411 (1983).
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Executive Schedule heads of subordinate agen-
cies. ADP acquisition'authority not delegated to
MACOM commanders is retained by the ASA
(IL&FM).2 Paragraph 4 of AR 18-1 states that
the authority to acquire administrative systems
is vested in The Adjutant General. Therefore,
the AR 340-series must be used to detérmine
approval procedures and dollar thresholds for
those systems. Worthy of note is the fact that
high speed laser printers, although used for
ADP purposes, have been deemed to be print
plants and must be acqulred in accordance with
AR 340- 8 81 '

For major mater1e1 systems AR 1000 1 sets
out the basic policy for systems acquisitions,
including ADP resources that are integral to or
in direct support of battlefield systems. Compu-
ter resources which are “integral” to a battie-
field system are those that are both dedicated
and essential to the specific functional tasks for
which the higher order system was designed.
“Direct support” includes functions such as spe-
cialized training, testing, or software support
which are dedicated to the operation or mainte-
nance of the system throughout its life cycle.3
AR 1000-1 used to describe the acquisition of
ADP equipment in detail; the current AR 1000-
1 does not go into much detail.

The acquisition of ADP will be significantly
changed in the near future by pending changes
in both the acquisition and management arenas.

The FAR

Federal Acquisition Regulation (FAR) part
39 will cover the management, acquisition, and
use of information resources. At this time, how-
ever, that section is reserved and reference is
made to 41 C.F.R. § 150, the present GSA FPR
and FPMR regulations which contain the gui-
dance, policies, and procedures peculiar to ADP

30AR 18-1, paras. 2-2(bX8), 4-4(4).

317J.8. Dep’t of Army, Reg. No. 340-8, Army Word Process-
mg Program (ICl 30 Nov. 1982).

32U S. Dep't of Army, Reg. No. 1000-1, Basic Policies for
Systems Acquisition (1 May 1981) (rescinded on 1 Jun.
1983). ‘
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telecommunications’ and related resources.
acquisition, or ‘management.®

The DOD supplement to the FAR is found at
part 70. This section has separate subparts
which address the acqulsmon of ADP when the
procurement authority is vested in the GSA
falls within the provisions of the Warner
‘Amendment, or when the acquisition does not
fall within the scope of either of these authori-
ties.’ Subpart 70.2 contains definitions which
~apply only to acquisitions within the scope of
part 70. Certain definitions which had appeared
at DAR § 4-1100 have been deleted and a sub-
‘stantial number have been added. Subpart 70.3
discusses the acquisition of computer resources
when the GSA has authority under the Brooks
Act to require a DPA, including the dollar thresh-
holds for the requirement of a DPA that pres-
ently appear in GSA Temporary Regulation 71.
Generally, this section parallels DAR § 4-1100;
however, it goes into more detail about the sub-
mission of an Agency Procurement Request.®
FAR subpart 70.322, which covers the
exchange or sale of ADP equipment, is a major
departure from the present DAR rule. This sec-
tion includes the DOD procedures toimplement
the government-wide reutilization program.
ADP equ1pment may be transferred to the con-
tractor, i.e., exchanged, in return for a trade-in
allowance toward the purchase of new ADP
equipment. Additionally, ADP equipment may

. be sold to another government agency and the
~ proceeds applied to the purchase of new ADP

equipment. There are conditions, however,
which must be met before an exchange or sale
may be considered. The ADP systems must be

‘needed to satisfy a continuing ADP require-

ment, i.e., the system must be validated. Also,
the ADP system to be sold or exchanged must be
similar to the ADP item being acquired, except

“in s1tuatlons where the lesser or greater number

of systems to be acquired perform substantlally
all the functions which the trade-in system

" would have otherwise performed. Additionally,

a written administrative ‘determination must

48 C.F.R. § 1-39 (1984).
3DOD FAR Supp. part 70.1 (1984).
%DOD FAR Supp. part 70.3 (1984).




be made by the selling or.exchanging activity

that the exchange allowance or the proceeds of
the sale will be applied toward acquiring the
replacement ADP equipment, and that the
exchange or sale will foster the economical and
efficient accomplishment of the procurement.%6
Until part 39 of the FAR is published, FPR §
1-4-1100 and FPR subparts 85 and 36, together
with part 70 of the DOD supplement to the
FAR, will govern ADP acquisitions,

Another significant change in FAR part 70is
the recognition that certain acquisitions do not
fall. under the Warner Amendment or the
Brooks Act.3” Generally, these are computer
systems and components which have been modi-
fied to meet government specifications, cannot

"be used to process a variety of problems or appli-
cations because of their special design or which
can only be used as an integral partof a noncom-
puter system. Additionally, acquisitions by
DOD contractors, acquisitions of printing serv-
‘ices utilizing computer technology, e.g., high
speed printers, and acquisitions of computers as
an integral part of a noncomputer system in
computer support systems fall within the scope
of these excepted acquisitions.® The policies
and procedures for these excepted acquisitions
are contained in DOD FAR Supplement sub-
part 70.6 and FAR part 8.8 or FAR subpart

70.5.%

New Dévelopments '

~ While acquisition regulations are changing,

management regulations are also being modi-
fied. The recently revised AR 70-1, Army Sys-
tems Policy and Procedures, states that
embedded computer resources, used either asa
complete system or as part of a system, are not
governed by AR 70-1, they will be covered in the
new AR 70-XX, Battlefleld Automated
Systems.4

Further, lf nondevelopmental ADP equip-

33DOD FAR Supp. part 70-322 (1984). -
3’DOD FAR Supp. part 70-101(c) (1984).
¥DOD FAR Supp. part 70-101(c)2) (1984).
¥DOD FAR Supp. part 70-101(c)2) (1984).
©AR 70- 1, pg. i.

DA Pam 27-50-140

23

ment and software is to be used in a fixed or
mobile conflguratlon at any echelon, except
weapons systems computers, the U.S. Army
‘Computer ‘Systems Selection Acquisition
‘Agency will be responsible for the acquisition.#!
This could effectively eliminate the ability of
local procurement activities to respond to
research and development activities Army-
wide. ‘

The draft of the new AR 70-XX, Battlefield
Automated Systems, has been staffed. It will
probably apply to computer system resources,
software products, and development of software
used for battlefield automated systems. AR 70-
XX would, in effect, be the management paral-
lel of DAR 4-1100.2 and DOD FAR Supplement
subpart 70.101(b)(4) and state that there will be
no GSA involvement in the acquisition of battle-
field automated systems. From the manage-
ment aspect, the procedures in AR 70-XX will
be used, including a computer resource man-
agement plan, instead of AR 18-1and itssystem
of approvals,

Recent DOD guidance severely restricts leas-
ing ADP equipment.®? Reacting to congres-
sional concern about the economy of leased ADP
equipment, DOD has, in fact, stopped all leasing
of ADP equipment. Currently, leased ADP
equipment must be purchased or removed

‘within the next five years. Congress has pro-

vided a $150 million Industrial Fund this fiscal
year to initiate buyouts. Exceptions may only be
granted on a case-by-case basis by senior infor-
mation resource management officials or their
designees,*3

Conclusion

In the final analysis, it is an understatement
to describe ADP equipment acquisition as regu-
lated. However, in view of the increasing impor-
tance of this resource to the Army, contract
lawyers must become familiar with the addi-
tional requirements of the acquisition and man-
agement regulations which govern th1s
dynamic area of the law.

4 AR 70-1, para. 2-27.

2Message, HQDA, DAMO-C4P-A, 131910Z Dec. 83, sub-
ject: Congressional Action on Aequisition of ADPE,

ofd,
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The Resurgent Doctrme of Walver

Captam Raymond M. Saunders

Offwe of the Staff Judge Advocate

o Lo -l

Recent decisions by both the Courtof Mllltary
Appeals and the courts of mlhtary review have
given the doctrine of waiver ‘'renéwed empha-
sis.! In view of this trend, it is incumbent upon
the military practitioner to become fully aware
of the ramifications of failing to make the appli-
cable motions or objections at each step of the
trial process in a timely and specific manner.2
This article is intended as a broad review of
recent cases which have addressed the issue of
waiver.? It is hoped that this recapitulation of
recent developments regarding waiver: will
serve as a practical guide to counsel inidentify-
ing potentially crucial issues in the trial process
and taking necessary steps to preserve those
issues for appellate review.

Pretrial

P'retma,l Agreements

A plea of gullty waives all evxdentlary issues
associated . with the charge(s) to which .an
accused'admits.* In the past, inventive defense

!Far a general overview of Chief Judge Robinson O. Ev-
erett’s view on the role of appellant courts, see Everett, Some
Comments on the Civilianization of Mmtary Justice The
Army Lawyer Sep. 1980, at 1.

2See Manual for Courts- Martlal United States, 1969 (Rev.
ed.) Military Rules of Evidence 304(d)5), 311(i), 103(a)
[hereinafter cited as M.R.E.].

3See Wasinger, The Doctrine of Waiver, 39 Mil. L. Rev.
(1968) for an excellent and comprehensive treatment of the
doctrme of waiver. :

4See M.R.E.s 304(dX5), 311(i), and 321(g). A plea of gmlty.
moreover, waives all evidentiary issues associated with it,
not only those based on the Constitution. See United Statesyv.
Robinson, 14 M J. 903, 907 (N.M.C.M.R. 1982) (a plea of
guilty also waives all equal proteéction issues associated with
the charges to which an accused pleads guilty: “We see no
logical reason why the doctrine of waiver set forth in M.R:E.
311(i), which by its terms applies toany Fourth Amendment
issue raised under M.R.E. 313, should not also apply to an
equal protection issue raised under the same rule. We treat
the appellant's plea of guilty to the marijuana possession
offense as a waiver of his right to pursue on review an equal
protection attack on the inspection order as it affects that
offense.”). For an excellent discussion on the extent of

T - .. 2d Infantry Division, Korea

counsel tried to evade this broad rule of walver
by drafting pretrzal agreements which pur-
ported to allow an accused to plead guilty to a
certain charge or charges while preservmg the
related evidentiary issues for appellate review.5
This innovative practice was squarely
addressed in United States v. Mallet.t In Mallet,
the appellant pled guilty to a violation of a law-
ful general regulation by wrongfully possessing
phencyclidine. The appellant entered into a
pretrial agreement which provided that appel-
late review of the search and seizure issues in
the case would not be foreclosed by the plea of
guilty. However, the: Army Court of Military
Review ruled that this provision was of no effect
and thatall fourth amendment issues in the case
were waived by the appellant’s plea of guilty.”
Moreover, under the. particular facts of the
Mallet case, the court found that the appellant’s

-plea was. provident despite its ruling.?

The clear lesson of Mallet is that the opposmg
partles at trial may not alter by mutual agree-
‘ment the Mlhtary Rules of Evidence which dic-
tate that waiver occurs when a plea of guilty is
entered. One strategem which has been sug-
gested to avoid the result of Mallet is the use of
confessional stipulations. In a confessional stip-
ulation, the accused enters a plea of not guilty to
the charge or charges but then stipulates either
orally or in writing, the facts which constitute

" ‘the essentla.l elements of the offense or offenses

waiver resulting from a plee of ‘guilty, see Note, Issues
Waived by Provident Guilty Plea, 13 The Advocate 354

(Sept.—Oct. 1981); Vitaris, The Guilty Plea’s Impact on

Appellate Revww 18 The Advocate 236 (Jul. —Aug. 1981)
and the cases cited therein.

§See United States v. Higa, 12 M.J. 1008 (A.C.M.R. 1982).
614 M.J. 631 (A.C.M.R. 1982).
Id. at 632.

8]d. (the pretrial agreement made it clear that appellant
would enter his guilty plea with the full understanding that
the condition might not be accepted by the appellate couits).
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alleged by the government.® The advantage of
this arrangement is that'it may preserve appel-
late issues associated 'with the offense or
offenses admitted if the issues are raised in a
timely manner as required by the Military
Rules of Evidence.!® At the same time, the
accused presents a somewhat contrite demea-
nor to the court which may be translated mto a
lighter sentence.

The disadvantage of a confessional stipula-
tion, taken alone, is the lack of a guaranteed
limitation upon any sentence which might be
approved by the convening authority. In view of
this drawback, it is unlikely that unconditional
confessional stipulations will find favor with
any but the rost adventuresome of accuseds.
However, a confessional stipulation used in
combination with a pretrial agreement can be
an attractive option for an accused.

In United States v. Schaffer,!! the accused was
charged with several offenses, including an
unauthorized absence and the larceny of an
automobile. He entered into a pretrial agree-
ment wherein he agreed to plead guilty to the
unauthorized absence and the lesser included
offense of wrongful appropriation of the auto-
mobile. He further agreed toenter into aconfes-
sional stipulation setting forth the facts
regarding those two charges. Although the
accused’s plea was found provident and
accepted by the military judge, the government
proceeded to use the stipulation in an attemptto
prove the greater charge of larceny.’2 The court
members, however, returned a finding of guilty
only to the lesser charge of wrongful
appropriation.

8See United States v. Curry, 15 M.J. 701, 707-08 (A.C.M.R.
1983). “[Tlhere is no rule comparable to Mil. R. Evid.
304(d)(5) and 311(i) regarding confessional stipula-
tiong. . ..Since the Military Rules of Evidence donot preclude
consideration of evidentiary issues after a confessional stip-
ulation as they do after a guilty plea, these cases remain a
valid judicial recognition of the proposition that appellate
review of evidentiary issues is not foreclosed by a confes-
sional stipulation.” Id. at 708. See alse United States v.
Brown, 12 M.J. 420 (C.M.A. 1982).

10See M.R.E.s 103(a)1), 304(d)2), 321(c)2); R.C.M. 705. -
112 M.J. 425 (C.M.A. 1982). ’ :
127d. at 426-27.
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"Had Schaffer been convicted of the larceny,
he would have found himself in a relatively
secure position. He would have still had the
benefit of the negotiated sentence limitation
because his pleas had been accepted, and,
assuming his counsel made timely motions and
objections, he may well have been able to pre-
serve appellate issues stemming from a convic-
tion for larceny.

Request for Individual Defense Counsel

‘The denial of mdlvldually requested de_fense
counsel is another issue which must be thor-
oughly addressed before the trial commences.
In United States v. Gray,'? the Army Court of
Military Review applied the doctrine of waiver
when the appellant raised on appeal the issue of
the convening authority’s denial of his request
for a particular defense counsel, The court ruled
that the appellant’s failure to exhaust all his
administrative remedies from the convening
authority’s decision before trial began waived
the issue on appeal.4

During Trial
'Motions Prior to Entering a Plea

Motions relating to involuntary confessions,
search and seizure issues, and eyewitness iden-
tification must be made prior to entering a plea
or will most likely be waived. Such motions not
made prior to the entry of a plea may not be
made at a later time except as permitted by the
military judge for good cause shown.’s In
United States v. Gholston,® the accused was
convicted contrary to his pleas of, inter alia,
assault on two sentinels in the execution of their

1314 M.J. 816 (A.C.M.R. 1982).

1Jd. at 818 (“We also note that the record does not reflect an
appeal from the general court-martial convening authori-
ty's decision regarding the availability of Captain Shaffer.
In the absence of an appeal, the appellant is not entitled to
judicial relief even if the general court-martial convening
authority’s decision was jncorrect. United States v, West, 13
M.J. 800 (A.M.C.R. 1982.”). But ¢f. United States v. Brewer
15 M.J. 597 (A.C.M.R. 1983) (failure by military judge to
establish a knowing waiver by appellant of right to conflict-
free counsel results in reversal).

15M.R.E.s 304(d}(2XA), 311{d}X2XA), 321(cX2XA).
1615 M.J. 582 (A.C.M.R. 1983).
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duties. On appeal, he contended: that his
conviction for assaulting -the sentinels was
tainted by the admission into evidence of an
unlawful pretrial showup at which the accused
was identified by one of the victims..

" While first noting that the identification was
not'so tainted as to result in an irreparably mis-
taken identification, the court went on to apply
waiver because the accused failed to object to
the admission of the.questioned evidence at
trial: “{Alssuming it was error to admit such
evidence, appellant’s failure to object to its
admission constitutes waiver. Mil R. Evid.
321(c)(2)(A)."" Practitioners must ‘also be
aware that when they make suppresswn
motions, appellate courts expect them to do so
with specificity. In United States v. Brown,® the
appellant sought to expand upon a suppression
motion which he had unsuccessfully litigated at
trial. At trial, Brown had attempted to suppress
certain evidence produced by a search which he
argued lacked probable cause. On appeal, he
broadened the motion to argue that the author-
izing official who ,gave permission for the
search was not the proper official empowered to
issue such authorization. The'Air Force Court of
Military Review ruled that all issues other than
those specifically raised in the original motlon
to suppress were waived: -

In the case at hand, all parties to the trial
understood that the specific ground for the
“motion to suppress was that there was.
insufficient probable cause upon which to
“authorize a search. None of the parties
‘sought to litigate the authorxty of au-
thorizing official, and it was not mentioned
by the defense except in passing. Further,
after the military judge had made his rul-
ing on the stated objection, the defense:
“counsel stated there were no further objec-
tions to the evidence seized.!®

" Motions to dismiss charges becéuée, of multi-:
plicity must also be made prior to the entry of a
plea. Failure to do so will usually result in

v1d. at 584. .
1913 M.J. 810 (A.F.C.M.R. 1982).
17d. at 811,

waiver of such ‘issues on appeal unless to do so
would cause a‘“miscarriage of justice,” “1mpugn
the reputation and iintegrity of the.courts,”
amount to “a denial of a fundamental right of
the ;accused.”? In theory, this general rule
appears simple enough to apply, but recent
cases involving the failure of defense counsel to
object to-multiplicious charging, or of military
judges to sua sponte dismiss. multiplicious
charges, demonstrate the difficulty in applying
general rules to individual cases. ‘

In United Statesv. Gibson,?! the appellant was
tried before a2 military judge alone and con-
victed, contrary to his pleas,:of both attempted
rape and assault with attempt to commit rape.
As the court noted: “{Tihe judge did not dismiss
either charge, nor was he requested to do so by
defense counsel.”?? The militaryjudge did, how-
ever, find the charges multiplicious for sentenc-
ing purposes. Despite the military judge’s sua
sponte motion, the court found that the appel-
lant had been prejudiced by the multiplicious
charging.® The court reversed and returned the
case to The J udge Advocate General of the Navy
for remand to the Navy-Marine Corps Court of
Military Review. The court further ordered
either setting asuie the punitive discharge that
had been adjudged at the trial level'or a rehear-
ing on the sentence. 24

Since Gibson, a series of cases have been
decided which offer an analytical framework
with which to view Gibson. In Unitted States v.
Huggins? and United States v. Tyler,2 g differ-
ent result was obtained in the face of a defense
failure to object to muitiplicious charging. In

20See United States v. Sims, 617 F.2d 1371, 1378 (9th Cir.
1980); United States v. Kilburn, 596 F.2d 928, 935 (10th
Cir.), cert. denied, 440 U. S. 966 (1979).

211 MJ. 435 (. MA, 1981)
22]d. at 436.

237d. at 487 (when a sentenceis 1mposed for what purports to
be two separate and serious crimes—even through the
trained legal mind may recognize that they are one and the
same—there will be some tendency tobe more severe than if
clearly there is to be only one single offense to be punished).

2]d. at 438.:
%12 M.J. 657 (A.C.M.R. 1981)."
2614 M.J. 811 (A.C.M.R. 1982).
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Huggins, the appellant was convicted pursuant
to his plea of three specifications of larceny. On
appeal he argued that the larceny charges were
multiplicious and should have been dismissed
by the military judge. While agreeing with the
appellant that the charges were, as a matter of
law, multiplicious, the court nonetheless ruled
that since the trial defense counsel had not
objected to the multiplicious charging, “the
multiplicity for findings is waived.”2” Moreover,
sinece the appellant had been tried by a special
court-martial and the sentence for one larceny
was the same as for three, the appellant’s plea
had not been rendered improvident because of a
substantial misunderstanding of the maximum
sentence.?® The Huggins court did find, how-
ever, that the military judge’s sentencing
instructions were erroneous and that this error
was not waived by ‘thé trial defense counsel’s
failure to object. The prejudicial impact of the
military judge’s sentencing instructions, how-
ever, was deemed to have been cured by the
lenient sentence the appellant received because
of his pretrial agreement.?®

In Tyler, the appellant pled guilty to unlawful
entry, indecent assault, and communicating a
threat on one date, plus housebreaking, two
assaults consummated by batteries, communi-
cation of ‘a threat, and rape, each of which
occurred on another date. On appeal, the appel-
lant argued for the first time that the charged
offenses were multiplicious. The Army Court of
Military Review quickly distinguished Gibson,
saying of that case: “The two charges were, at
their core, precisely identical, and the full scope
of Gibson’s criminal conduct could be totally,
accurately and fairly described by either one or
the other charge.”s® Pointing out that the appel-
lant had elected trial by military judge alone,
and that before any plea is accepted a detailed

*'Huggins, 12 M.J. at 658.

28]1d. at 659 (“We are satisfied that the pleas of guilty were
not rendered improvident by any misunderstanding
regarding the maximum punishment, since the maximum
punishment was the same for one larceny or three, due to the
jurisdictional limits of a special court-martial.”).

27d,
W0Tyler, 14 M.J. at 812-13.
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factual inquiry must be conducted by the mil-
itary judge, the court stated: “[Tlo rule upon the
issue of multiplicity, the trial judge would need
to be fully apprised of all of the facts. Being so
apprised, it seems to matter little or notatallon
the issue of prejudice at a bench trial when or
even whether he dismisses some of the charges
on the ground of multiplicity.”s!

In United States v. Smith, a decision issued
several days prior to Huggins, the Army Court
of Military Review analyzed Gibson in some
detail and stated that it “did not believe that
Gibson intended to set a rule of general preju-
dice if multiplicious findings were not dis-
missed prior to sentencing.”® Further, the
court stated that it did not “believe that Gibson
requires a multiplicious specification be dis-
missed even in the absence of a defense request
at trial.”®2 The court went on to set forth what it
believed to be the limits of Gibson: first, in Gib-
son, the charges, which appeared on the surface
to be separate and serious, were in face one and
the same; second, the charges had been con-
tested; and third, the “ ‘unusual circumstance’ of
that case which along with the appellant’s
youth, induced the military judge to recom-
mend that suspension of the punitive discharge
be considered.” In light of Smith, the decisions
in both Tyler and Huggins are logical.

In addition to making timely motions to dis-
miss multiplicious charges at the outset of the
trial, defense counsel must be alert to renew
unsuccessful motions as circumstances dictate.

In United Statesv. Curry, the trial defense coun-

sel unsuccessfully moved at the outset of the
trial to consolidate nine separate conspiracy
specifications into one specification.?s The mil-
itary judge denied the motion but gave the
defense counse! leave to renew the motion after

the evidence on the merits had been presented.

s\d, at 812. »
212 M.J. 654, 656 (A.C.M.R. 1981).
7d. at 656.

841d. at 656-57. See also United States v. Gray, 14 M.J. 551
(A.C.M.R. 1982). Cf. United Statesv. McMaster, 16 M.J. 625
(A.C.M.R. 1982).

15 M.J. 701, 706 (A.C.M.R. 1983).
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At the end of the government’s case, however,

the trial defense counsel failed-to renew the
motion. .On appeal, the appellant contended that
he was deprived of a fair trial by the fragmenta-
tion. of a smgle conspiracy mto mne speclflca-
tions. - .

Whlle agreemg w1th the appellant that there‘
was indeed only one conspiracy,3 the court went
on to hold that the trial judge rightfully denied
the trial defense counsel’s motion to consolidate:

“The facts of this case were sufficiently complex -

to ‘justify the initial fragmented pleading as
well ‘as the military: judge’s deferral of the
motion to consolidate until the supporting evi-
dence was before him.”¥ In view of the trial
defense counsel’s failure ‘to renew the motion,
the court applied waiver: “[Tlhe trial defense
counsel’s failure to make the motion to consoli-
date at the conclusion of the government’s case

constitutes a waiver of the defective pleading. 788

It is instructive to note that-in. its decision the
court cited Huggins, in which the accused pled

guxlty, although Curry was a hotly contested7

case.
Ir'regular Pleas and Statutory. Immumty

Appellate courts have been less than recep-

tive to appellants who enter irregular pleas at’

trial and later base their appeals upon errors
they contend that the. mllltary judge made by
acceptmg their pleas.” In United. States ,
Shores,39 the court curtly dealt with one such

appeal. The appellant was charged with, among.

other transgressions, the wrongful sale of mari-
juana in the hashish form. At trial he entered a
plea by exceptlons and substitutions to transfer
of marijuana rather than sale. On appeal, he
argued that the military Judge erred by accep-
ting this plea The court had no difficulty resol-
ving the issue against the appellant: “Since the
defense proposed the irregular plea, any error
in accepting it was waived. Furthermore, any
error in permitting the irregular plea was
invited by the appellant Ordmanly, appellate

sd.
“1d.
#]d.
2916 M.J. 546 (A.C.M.R. 1983). © -

éotirts will not grant'relief for errors caused by
granting a defense request e

.‘ Slmllarly, an appeal based on 1mmun1ty from
prosecution will not be heard where the issue
was not raised at trial. In United States v. Glad-
dis,! the appellant contended that the court-
martial that convicted him .of wrongful
possession and use of heroin lacked jurisdiction
over the charge and its specifications because
the appellant enjoyed regulatory exemption
from prosecution under the provisions of AR
600-85.¢2 Noting that -the appellant had not
raised his objection at trial, the court stated,
“Immunity is not a jurisdictional isue that may

be raised at any time; rather it is a matter.

which, if not raised at trial, is waived.”® The
clear lesson to practitioners from Gladdis is to
identify all grounds for regulatory immunity
prior to trial and raise them before theentryofa
plea.

Ob]ectwns Dumng the Merzts C

Mllltary Rule of Evndence (M. R E.). 103(a)
requires that counsel make timely and specific
obJectlons durmg the course of the trialinorder
to preserve issues for appellate review. Recent
appellate decisions indicate that this rule signif-
icantly changed pre-M.R.E. practice.* In cases
decided under the M.R.E.s, evidentiary issues
not objected toat trial, or those objected to incor-
rectly, will be deemed walved in the absence of
plain error.

In United States V. Shelwood 4 the appellant
contended that certain government documents
accepted into ev1de_nce after findings for pur-
poses of aggravation of sentence were inadmis-

Ay

©fd, at b47. r

112 M.J. 1005 (A. C M R. 1982) See Umted Sta.tes v. Mlka
17 M.J. 812 (A.C.M.R. 1984).

2(J.8. Dep’t of Army, Reg No. 600-85, Alcohol and Drug.
Abuse Prevention and Control Program (1 May 19‘76)

“Gladdis, 12 M J at 1007." +
#4See United States v. Stallard 14 M J 933(A CM.R. 1982).<

4#Se¢e United States v. Kline, 14 M.J. 64, 66 (C.M.A. 1982) :

United States v. Jessen, 12 M.J. 122, 125 (C.M.A. 1981).
#M.R.E. 103(2), (d).
7115 M.J. 222 (C.M.A. 1983).

\_F‘
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sible -in. that they failed to.comply with the
applicable Navy regulation. At trial, the trial
defense counsel objected to the documents on
the grounds that they: were hearsay and
amounted to a denial of due process; he never,
specifically said that the documents failed to
comply with the Navy regulation.#® The court
did not invoke the doctrine of waiver, but in a
footnote said pointedly:

Under the new Military Rules of Evidence,
not in effect at the time of appellant’s trial,
trial defense counsel’s failure to.identify
the specific ground of the objection might
have precluded review of thisissue. Mil. R.
Evid. 103(a)(1) and (d). However, in accor-
dance with our more paternalistic, pre-
MRE practice, we - deem ‘trial. defense
counsel’s timely objection sufficient to pre-
serve the issue for appeal.*®

In United States v. McGary,5® a clear signal
was sent to the practitioners that prior pater-
nalistic - practices had ended. In this case,
waiver was applied to a failure to object to. a
foundational defect in documents offered into
evidence by the government.’! Similarly, in
United States v. Plissak, waiver was applied toa
failure to object to the introduction of a letter of
reprimand into evidence.5.

" Failure to make a Suffieiently specific objec-
tion to a government laboratory report waived

48]d. at 224 (trial defense counsel objected on the grounds of
hearsay and that such administrative type entries amount
to a denial of due process of the accused, and at this stage of
the proceedings that such .entries are now sought.to be
submitted before this court in aggravation in a manner in
which they can increase the possible punishment awarded
to the accused and that this amounts t.o a denial of the
accused’s due process rights).

49Id_
5012 M.J. 760 (A.C.M.R. 1982).

5iIn McGary, the appellant objected on appeal for the first
time that a DA Form 2627 admitted at trial was defective in’

that Block 8 of the form failed to reflect a legal review by a
staff judge advocate. The court stated, “[Plroof of the
required legal review is necessary to lay a proper founda-
tion for the document. Absence of such proof is 2 founda-
tional defect. . .and waivable by failure to object.” 12 M.J. at
762. .

5215 M.J. 767 (A.F.C.M.R. 1983).
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the issue of the document’s admissibility on

appeal in United States v. Foust,®® while in

United States v. Hancock, an mcorrect objec-
tion'to a government document was deemed to
have walved consideration of the issue on

appeal In Hancoclc the government sought to

prove a pnor conviction of the appellant by
mtroducmg into evidence a promulgatmg order

and a DA Form 2-2. The trial defense counsel

did not object'to the DA Form 2-2, but did object

to the promulgating order citing its cumulative

nature.’5 On appeal, the court noted that the
defense should have objected to the order

because of its lack of finality rather than its
cumulative nature; because no plain error was

found, the court invoked waiver.®

Similarly, in United States v. Akers 5 the
appellant contended that the ‘mlhtary judge
erred by admitting into evidence a record of a
civilian conviction which occurred after .the
date of the offenses for which the appellant was
tried. The trial defense.counsel objected to the
conviction onithe basis of inadequate founda-
tion; he never objected to the document because

of its date. Finding no plam error, the court
invoked waiver.5

814 M.J. 830 (A.C.M.R. 1982). On appeal, the appellant
argued that a laboratory report which had been used to
convict him of charges of wrongful possession and transfer
of marijuana in violation of Article 134, Uniform Code of
Military Justice had been improperly admitted because he
was unable to cross-examine the chemist who had prepared
the report. At trial, however, the trial defense counsel had
only objected to the reports on chain of custody, relevancy,.
and hearsay grounds. As the court noted, the trial defense
counsel “never requested him [the chemist] as a witness nor
did he claim that the chemist’s absence from trial made the
documents inadmissible.” Id. at 832. Cf. United States v. -
Davis, 14 M.J. 847, 848 (A.C.M.R. 1982) (trial defense coun-
sel specifically objected to the admissability of a laboratory
report and sought to have the chemist produced at the trial,
averring that he had spoken to the chemist and that cross-
examination would show that the chemist had not used the
most reliable testing procedures and that the known stand-
ard had never been authenticated).

512 M.J. 685 (A.C. M.R. 1981). =~ =~ - '
55]d. at 686.

s61d.

8714 M.J. 768 (A.C.M.R. 1982).

88]1d. at 770.
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Plain E”rro'r o

It isclear from these declslons that practltlon-f

ers should have a working understanding of
what constitutes plaln error within the meaning
of M.R.E. 103(d). In United States v. Beaudion,

the Army Court of Military Review defined
plain error within the meaning of the rule to be .

a mistake of such gravity as to “cause a miscar-
rlage of justice,” “1mpugn the reputatlon and

integrity of the courts,” or “amount to ‘a denial

of a fundamental right of the accused.””®
In United States v. Dyke,®! the court found‘

plain error and refused to apply waiver wherea-

DA Form 2627 lacking any signature what-

soever had been admitted into evidence without

any objection from the defense. After first
satisfying itself that Dyke had been prejudiced
by adm1ss10n of the document the court stated:

[A] purported record of nonJudlclal pun-
. ishment ‘which has no signature:what-:
.soever...is such a .deviation: from

customary practice that to receive it’into

evidence constitutes plainerror. Although
the Military Rules of Evidence were
intended to place additional responsibility
upon trial and defense counsel, we do not

believe they were meant to provide a

license for slipshod performance by mil-

itary Judges 62

In United States v. Robinson,s the Army

Court of Military Review found plain error in
the admission of potent government hearsay
evidence. In Robinson, the government intro-
duced a damaging out-of-court statement by the

appellant’s co-accused. The declarant had been

advised by his own counsel to invoke his privi-

lege against self-incrimination and the govern-

ment offered his prior statement under M.R.E.
804(b)(3). The only objection made to the state-

ment by the trial defense counsel was that the .
declarant was avallable to testify. In a hearmg-

511 M.J. 838 (A.C.M.R. 1981).
s0fd. at 840.

a116 M.J. 426 (C.M.A. 1983).
92]d. at 427.

616 M.J. 766 (A.C.M.R. 1983).

on the objection, the military judge ruled that
the 'declarant was indeed unavailable:'and
accepted the statement in evidence. On appeal,
the accused argued for the first time that the
hearsay statement violated  his sixth ‘amend-
ment right of confrontation in that it was not
supported by “independent indicia of reliabil-
ity.”6¢ The court refused to apply walver under
these circumstances:

[Wle will not apply waiver in cases of plain
error. Mil. R. Evid. 103(d). We hold that
this case involves plain error. [The declar-
ant’s] testimony was critical to the prose-
cution and devasting to the defense. To
apply waiver simply because the trial
defense- counsel objected on the wrong
ground would be manlfestly unfalr in this
case.% .

In none of these cases does the practitioner
find a working definition of the term “plain
error.”  Also, commentators and appellate
courts offer few concise definitions of the term.
In his:treatise on the Federal Rules of Evidence,
Professor Berger and Judge Weinstein quoted
another commentator who wrote, “[TThe cases
give the distinct impression that ‘plain error’ is
a concept appellate courts find impossible to
define, save that they know it when they see it.”#6
Professor Berger and Judge Weinstein do, how-
ever, cite several factors which courts will
examine when testing for the presence of plain
error, including the facts of the particular case,
the gravity of the offense, the probable effect of
the error, the number of errors committed dur-
ing the trial, the closeness of the factual dis-
putes, ‘whether - the- evidence in question is
related ‘to' a material fact, the instructions
given, whether the evidence corroborated with
testimony, and the reliance of counsel on the
tainted evidence in their arguments.%?

&]d. at 767,
éJd. at 768.

81 M. Berger & J. Weinstein, Weinstein’s Evidence 103-70-
(1982) (quoting: 3 C. ‘Wright, Federal Practlce and‘
Procedure-Criminal § 856 (1969)). .

87M. Berger & J. Weinstein, supm note 66 at §§ 103 61 62
-71, -72. Lo




In United States v. Webel, the Court.of Mil-
itary Appeals defined plain error by quoting
language from United States v. Sims: “Plain
error is not the equivalent of obvious error.
Rather, plain error is only found in exceptional
circumstances where the reviewing court finds
that reversal is necessary to preserve the integ-
rity and reputation of the judicial process, or to
prevent a miscarriage of justice.”®

Thus, the determination of whether or not
plain error exists in a given case will be left to
the discretion of the appellate courts; they are
not likely to invoke the doctrine in any but the
most egregious circumstances. The clear lesson
for defense counsel then is not to rely on the
escape hatch offered by M.R.E. 103(d); instead,
object in a timely fashion to all occurrences at
trial which are perceived as injurious to the
client’s case. Trial counsel, on the other hand,
should be aware of what could constitute plain
error and protect the record of trlal against
appeal. R

Objections During Instructzons

As indicated in Dyke, while appellate courts
increasingly insist that defense counsel perform
their duties in a consistently competent
manner, they will not require them to do the
judge’s job as well. Generally, a failure to object
in the face of erroneous or incomplete instruc-
tions to the panel members w111 not constltute
waiver.8® '

In United States v. Mitchell,” the military
judge instructed -the members that solicitation
under Article 134 of the UCMJ required only
general intent rather than specific intent. There
was no objection to the instructions by the trial
defense counsel. Nonetheless, the court declined
to invoke waiver: “While in the instant case, no

8816 M.J. 64 (C.M.A. 1983). See also United States v. Goetz,
12 M.J. 744, 746 (A.C.M.R. 1983) (quotlng United States v.
Sims, 617 F.2d 1371, 1377 (9th Cir. 1980)) United States v.
Calin, 11 M.J. 722 (A.F.C.M.R. 1981).

83See United States v. Thomas, 11 M.J. 315 (C.M.A. 1981);
United States v. Graves, 1 M.J. 60 (C.M.A. 1975). M.R.E.

103(d) states, “Nothing in this rule precludes taking notice
of plain errors that materially prejudice substantial rights
although they were not brought to the attention of the mil-

itary judge.”

115 M.J. 214 (C.M.A. 1983).
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objection was made to the instruction:at trial,
there .is no waiver of a defect relative to:.an
essential element of the defense.”™

In United States v. Mason,™ a similar result
was obtained for the appellant, but a distinct
warning was given to trial defense counsel
whose lack of diligence and persistence causes
appellants to waive critical issues on appeal. In
Mason, the trial defense counsel attempted on
direct examination to elicit testimony from the
appellant regarding his motivation for engag-
ing in a drug transaction. The trial counsel
objected to the line of questioning; the trial
defense counsel responded that the testimony
was not offered for the truth of the matter
asserted.- The military judge refused to admit
the evidence, but, “the trial defense counsel
made no protestation regarding the adverse rul-
ing, failed to proffer the substance of the
expected testimony, and made no attempt to
explore its relevance.”™ After both sides rested,

the trial defense counsel requested an instruc-

n]d. at 217. See also United States v. Ward, 16 M.J. 341
(C.M.A. 1983). Cf. United States v. McCray, 15 M.J. 1086
(A.C.M.R. 1983). In McCray; the appellant had been
charged with assault with intent to commit sodomy. The
trial defense counsel, with the concurrence of the accused,
informed the military judge that instructions upon lesser
included offenses were not requested because the defense
did not believe that the members would convict the accused
of the charged offense: “Defense counsel stated that he had -
discussed the matter with appellant and they had decided to
request an ‘all or nothing’ instruction to force the members
to make ‘the true and hard decision.’ ” Id., at 1087. The
members did indeed convict the appellant of the charged
offense and on appeal he argued that the trial judge was
required to give instructions on lesser included offenses and
that failure to do so constituted reversible error. The Army
Court of Military Review decided the issue against the
accused, stating, “[Dlefense counsel’s request, concurred in
by the appellant, that the military judge refrain from
instructing the members on any but the greater offense
precluded appellant from contesting the issue on appeal.
United States v. Wilson, 7T C.M.A. 713, 715, 23 C.M.R. 177,
179 (1957), and cases cited therein.” Id. at 1088. It is impor-
tant to note that in McCray, the defense never contended
that the appellant lacked specific intent to commit sodomy.
Had the appellant’s specific intent to commit the substan-
tive crime been an issue, the military judge’s failure to
instruct on lesser included offenses might well have been
reversible error.

1214 M.J. 92 (C.M.A. 1982).
1d. at 93.
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tion on the defense of agency. At that time, he"
proffered the gist of the testimony he ‘had.
expected to elicit from the appellant, which he

believed would justify the agency instruction,

before he was cut short by the trial counsel. The .

military Judge refused’ to give the requested

instruction, yet the trial defense counsel failed
to request reopening of the case so that the

expected testimony from the appellant could be
heard.™

-On appeal the Court of Mllltary Appeals re-'

versed, holding that the appellant had been
unduly hindered in presenting his case. In.a
footnote, -however, the court sternly warned
practitioners that future failures to adequately
preserve critical issues for appellate ‘review

could raise the specter of madequacy of

representation.”

Such’ issues, however, continue to arise with’

frequency. In Webel, the appellant argued on
appeal that the military judge’s responses to a
court member’s queries regarding forfeitures
during the judge’s instructions on sentencmg
precluded the full and free exercise of the
court’s discretion. Noting that the trial defense
counsel failed to object to the military judge’s
responses to the member’s questions, the court

Hrd. . 4‘;

154As noted, trial defense counsel falled initially to proffer‘

the substance of the excluded testimony to the military

judge. Under the new military rules of evidence not yet in-

effect at the time of appellant’s trial, a defense counsel is
required to make known to the military judge by an offer of

proof, unless it is apparent from the context, the substance:
of the evidence sought to be introduced, in order to preserve

for appeal the question of the propriety of a ruling excluding
the evidence. Mil. R. Evid. 103(a)(2). At the time of appel-

lant’s trial, no similar requirement existed. See para. 154e,

Manual, supra. Thus, trial defense counsel’s tender by ques-
tioning, accomparied by the specific ground for admissibil-

ity, i.e., that the testimony was not offered for the truth of -

the matter asserted, was sufficient to preserve the issue for
appeal..

32

.We do not decide today whether, asin the instant |
case, an untimely proffer of evidence, whether or not accom- -
panied by a request to reopen the case, is sufficient to pre-
serve an issue for appeal. Suffice it to say that Mil. R-Evid.-

103 does not nécessarily provide the panacea some practi--’

tioners might anticipate because the failure of & trial '

defense counsel sufficiently to preserve issues for appeal
may well raise the much more troubling and difficult-to-
resolve spector of inadequacy of representation. Counsel

and military judges alike will be well-advised to minimize, »

to the extent practicable, such issues.” Id. at 95 n.5.

applied the doctrine of waiver to the issue 8

A similar mstructlonal 1ssue arose in Unitted
States v. Lawson.” In Lawson, the mllltary
judge engaged in an exchange with the presi-
dent of the court regarding balloting proce-
dures. The president mqulred whether it was
permissible to take informal votes “to ascertain
how the feeling is going.”™® The military judge
replied that he had no objection to an informal
“straw poll” and solicited the trialdefense coun-
sel’s thoughts on the matter; he indicated that he
had no objections to the military - judge's
response.™ On appeal, the appellant contended
that this straw poll procedure was erroneous
and prejudiced him -at trial. In his view, it
enhanced the risk that the influence of superior-
ity of rank would affect the balloting process.
Moreover, he claimed that such a procedure
ignored the “reconsideration provisions of Arti-
cle 52(e) of the Manual for Courts-Martial.”s
The court found that nothing in the Manual for
Courts-Martial nor the Uniform Code of Mil-
itary Justice prohibited straw polls but did state
that such a practice was not to be encouraged.
Concluding that the appellant had not been
prejudiced by the straw poll procedure, the
court invoked the doctrine of waiver.8! :

784 A]reading of the whole of these instructions convinces us
that the military judge exercisediconsiderable care to
charge the members with the need to impose a sentence
which would be appropriate under the circumstances of
the case before them.! The court went on to note that
“defense counsel offered no objection to the military judge’s
response to the court’s questlon S0 any appellate ob_)ectlon
thereto is walved Id at 66.

716 M.J. 38 (C.M. A 1983)
®]d, at 40

n]d.

8]d. at 41.

81“/'Wle do not believe that thls practlce merlts encourage-A
ment.” However, flndlhg under ‘the facts of ‘this case the
straw poll procedure Had not prejudiced the appellant ina
manner amounting to plaln error, thé court wenton tostate,
“Not only did defense counsel fail to object the ‘straw poll’
instruction at trial,: in.his Goode response and in his Article
38(c) brief, but, also even to this day, there has been no
defense attempt to establish by affidavit or otherwise that
sucha procedure was used by the court members, or that, if
s0, the ‘straw poll’ was conducted in an illegal manner.” Id.
at 41-42. See also United States v. Hudson, 16 M J 522
(A.C.M.R. 1983).




-

- Post-Trial -

The bulk of reported cases addressing the
issue of waiver in post-trial matters have dealt
with the failure of trial defense counsel to rebut
erroneous or prejudicial post-trial reviews as
required by United States v. Goode.82 The gen-
eral rule in post-trial matters is that a defense
counsel must raise all obJectlons to the staff

judge advocate’s post-trial review m his Goode
rebuttal or the matters are waived, unless the
omission would cause prejudice to the accused
amounting to a miscarriage of justice.’

Errors deemed to have been waived by a fail-

-ure to rebut include a post-trial review which

incorrectly advised the convening authority
about the permissible maximum sentence in a
case84 and a post-trial review which included
post-trial  comments by defense allbl

witnesses.B®

In Um'ted States v. Shaw,BG the Army Court of
Military Review commented upon such careless
practices. In Shaw, the post-trial review incor-
rectly stated that the appellant had been con-

21 M.J. 8 (C.M.A. 1975).

#]d. at 6. ' |
#United States v. Johnson, 8 M.J. 634 (A.C:M.R. 1979).
%United States v. Madey, 14 M.J. 651 (A.C.M.R. 1982).
14 M.J. 967 (A.C.M.R. 1982). '
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victed of a charge which in fact had been
dismissed, yet no Goode rebuttal was submitted.
Finding no prejudice to the appellant, the court
applied waiver, but pointedly stated: -

We cannot find any excuse for a failure to
accurately report to the convening author-

" ity those offenses of'which the accused was
convicted and those, if any, disposed of by
other means such as acquittal or dismis- -
sal.... This warning, we trust, will serve

‘ notlce that our patience is wearmg thin.s?

Conclusion

Wlth the adoption of the Military Rules of
Evidence, the doctrine of waiver will be applied
by appellate courts with increasing frequency.

‘Recent cases show that appellate courts are

inclined to limit the scope of review available on
appeal and they expect the facts upon which any
appeal is grounded to have been thoroughly liti-
gated at trial.

It is probable that the unrelenting emphasis
on the need for competent counsel will continue
in the future. For practitioners the lesson is
clear: identify and fully litigate at the trial level
all issues perceived to be critical to the case.
Failure to do so will probably result in waiver
on appeal.

#77d. at 968.

‘Judiciary Notes
US Army Legal Services Agency '

- Digest—Article 69, UCMJ, Applications

A recent application under the provisions of
Article 69, UCMJ, Saiz, SUMCM :1984/5524,
illustrates a lack of sensitivity in evaluating the
conduct of a service member with a legitimate
medical problem that subsequently resulted in
a medical profile. The accused was required to
take a physical readiness test (APRT) on a Fri-
day afternoon after working all day. When it

became apparent that his scorer was not count-
ing all of his pushups, the accused said, “Give
me a break,” and explained that a shoulder
injury made it extremely dlfflcult and painful
for him to go all the way-down.

This explanation was subsequently substan-
tiated by the fact that the accused was given a
permanent profile permitting him to perform

‘pushups without going to the full down position
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due to “myositis” of the left shoulder,as well asa
temporary profile prohibiting him from doing
any pushups for a four-month- period.: The
accused’s ‘chain-of-command apparently had
been made aware of this problem prior to that
time. ‘ -

Several days after the. APRT, the accused’s
scorer gave a written statement to the effect
that the accused had tried to get him to falsify
the test' score. This allegation was based on
nothing more than the accused’s words “give me
a break.” When the accused refused nonjudicial
punishment, a charge of solicitation was
referred to trial by summary court-martial.
The accused was found guilty. of solicitation in
violation of Article 134, UCMJ.

‘. The Judge Advocate General granted relief
under ‘Article 69, UCMJ. Under all the facts
and circumstances, the evidence was consid-
ered insufficient, as a matter of law, to estab-
lish the accused’s guilt beyond a reasonable
doubt, In particular, it had not been shown that
the . accused’s words  reasonably ‘may be
construed as a “serious request” to commit an
offense. See paragraph 161, MCM, 1969. The
evidence also failed to show that the accused had
the spec1f1c intention that the Ssubstantive
offense, i.e., falsification of the APRT score, be
committed. See United States v. Mitchell, 15
M.J. 214, 216-17 (C.M.A. 1983). Finally, the
record was devoid of evidence sufficient for this
to qualify as a simple disorder. See United
States v. Kauble, 14 M.J. 591 (A.C.M.R.), peti-
tion granted, 16 M.J. 176 (C.M.A. 1983).

The Judge Advocate General also granted
relief under Article 69, UCMJ, in the case of
Anthony, SUMCM 1984/5545. The summary
court officer, who sentenced the accused to a

forfeiture of pay, restriction, and reduction

from SGT to E-4, made a written recommenda-
tion that the convening authority suspend the
reduction. The convening authority, however,
approved the sentence as adjudged. By affidavit
submitted after the trial, the summary court
officer stated that when he announced the sen-
tence he believed that the convening authority
would follow his recommendation regarding
suspension of the reduction, otherwise he appar-
ently would not have imposed a reduction.

The Anthony case illustrates a continuing

" requirements.-

problem that must be corrected. Judge advo-
cates should make certain that every non-JAGC
officer appomted asasummary court-martial is
fully advised as to the scope of his or her sentenc-
ing authority, mcludmgﬂthe nonbinding effect
of any clemency recommendation. Further,
judge advocates performing supervisory review
under Article 65(c), UCMJ, should ascertain
whether or not the summary court officer prop-
erly understood the meaning and effect of a
clemency recommendation, if such a recom-
mendation has been made. If, despite prior
briefings, it appears that the summary court
officer misunderstood the effect of a clemency
recommendation, appropriate relief should be

-given at the initial review state.

Automation at USALSA

" The personnel of the Information Resource

Management Officeat USALSA are involved in
a unique endeavor designed to assist division
and office chiefs within the'Agency in develop-
ing and defining their functional automation
Designated as the Prototype
Development Project (PROTO)), this effort has
already placed personal computers in seven of
USALSA’s divisions, with several more to.be
delivered in the coming months. The divisions
participating are: Contract Appeals, Regula-
tory Law, Trial Judiciary, Trial Defense Serv-
ice, -Professional Recruiting, Budget and the
Library. Utilizing microcomputers and por-
tables, PROTO is a fast and efficient means of
educating Agency managers in automation
technology and a vehicle to engender know-
ledgeable approaches to functional require-
ments in a hands-on setting. Considering the
flexibility and processing power of microcom-

_puters and the myriad of software packages

available, many written with legal applications
in mind, the use of these machines to accomplish
the goals set out above is even more attractive.

" All participating divisidn"s/officés are or will

be involved in:automation. of various manual

systems including case tracking, data base

‘management, personnel and budget manage-
-ment, inventory control, litigation support and

other tasks. All of these subprojects are being
conducted with a view toward procurement of
USLASA’s own: minicomputer in the near
future and the conversion of those applications




to such an environment. With automation asone
of the most important goals of the Corps in the
coming years, USALSA is using PROTO to

_achieve success in automation understanding

and planning.”

JAGC Automation
Automated Legal Research (ALR)

- A USALSA planning group has developed a
Model Military Justice Data Base for auto-
mated legal research. Once the list of statutes,
cases, regulations, pamphlets, opinions and
texts commonly used by JAGC attorneys is
approved, it will be forwarded to West Publish-
ing Company and Mead Data Central. The ALR
vendors desire to expand the coverage of data
bases of interest to military attorneys.

"USALSA has been advised that LEXIS and

WESTLAW will each complete projects in J uly
to expand data bases to include cases reported

in the Court-Martial Reporter _and the Military
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Justice Reporter. These materials are expected
to be on-line by August. In August, West Pub-
lishing Company also expects to have Comp-
troller General Opinions, published and
unpublished, -on-line back to 1921. During the
same time period, Mead Data Central expects to
have the 1969 Manual for Courts-Martial with
all changes in its LEXIS data base. The
USALSA letter on contracting for ALR servi-
ces in FY 85 will be forwarded to Army legal
offices.

ACMR Case Management :

The Commander, USALSA, has approved a
concept plan for an automated case manage-
ment system for the ACMR, Clerk of Court,
DAD and GAD. This system will contain infor-
mation on case processing and on GAD and
DAD brief banks. The target completion date is
15 October 1984. It will not be available to the
field during the initial stages, due to communi-
cation and security limitations. '

Legal Assist'anc.e Items
Legal Assistance Branch, Administrative and
- Civil Law Division, TJAGSA

Reserve-Gﬁérd Judge Advocate Legal
~ Assistance Advisory Committee

The Reserve-Guard Judge Advocate Legal
Assistance Advisory Committee, which Major

- General Clausen authorized in June 1983, is

now a reality. Announcement of the first seven-
teen members of the Committee was made in
The Army Lawyer in February 1984. Since that
time; appointments have been made in twenty-
four additional jurisdictions and the name of the
Commlttee has changed

As orlgmally orgamzed the Commlttee was
named the Reserve Judge Advocate Legal
Assistance Advisory Committee. To emphasize
the increased cooperation and coordination
between the Reserve Components and the active
Army, however, the name was changed to
reflect Army National Guard involvement in
the Committee.

The most recent appointees are: Wisconsin—

Major Donald H. Piper; Idaho—Captain Donald
L. Burnett; New York—Captain Frank J. La-
buda; Nebraska—Captain Graten D. Beavers;
Iowa—Major Brendan. T. Quann; Alaska—
Lieutenant Colonel Kenneth O. Jarvi;
Arkansas—Captain William Jackson Butt II:
Indiana—Roger B. Cosbey; North Dakota—
Major Keith C. Magnusson; Hawaii—Captain
Robert L. Garett; Tennessee—Captain Robert
W. Wilkinson; Vermont—Lieutenant Colonel
Richard 1. Burstein; Minnesota—Colonel
Wayne R. Farnberg; Florida—Major Frank J.
Pyle, Jr.; West Virginia—Major Edward C.
Goldberg, ARNG: District of Columbia—
Colonel W. Peyton George; Virginia—Captain
Mark A. Exley; Montana—Captain Stephen F.
Garrison; Oklahoma—Major William J. Baker
and Major William W. Hood; Washington—
Captain Verndal C.F. Lee; Alabama—Captain
J. Duane Cantrell; Utah—Captain J. Garry
McAllister; Delaware—Major Myron T. Steele,
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ARNG; Mississippi—Captain ‘Alan W. Carter.
~ The Committee' has not yet ‘appointed
members in Arizona, Connecticut, Georgia,
‘Kansas, New Hampshire, New Mexico, Oregon,
Rhode Island, South Carolina, South Dakota,
Guam, the Vlrgm Islands a‘n‘d American
‘Samoa. '

The Commlttee was formed to assust The
Judge Advocate General s School’'s Legal
Assistance Branch on changesin state laws. The
primary objectives of the Adv1sory Committee
are:

(1) Ass1st the school’s Legal Ass1stance

 Branch with updating the already pub-\
lished All States Guides; . ’
(2) Assist the Branch with the publlcatlon ‘
of addltlonal texts; _

(3 Submit tlmely reports on selected top-
ics in legal assistance, recent develop-
ments, recommended approaches and
model forms; and ‘
(4) Answer specific state law questions
submitted from the Branch.

The Advisory Committee will be comprised of
at least one Reserve judge advocate or National .-
Guard judge advocate appointed from each
state and, where possible, each territory. Quali-
fied Reserve or National Guard judge advocate
volunteers are designated “Special Legal
Assistance Officers” under -paragraph 1-
6b(2)(c), AR 27-3. Eligible officers may receive
approximately thirty-five retirements points
for each year they participate in the program.
To earn these points under AR 140-185, an
appointed officer will be required to do some
combmatlon of the followmg

1) Submlt a quarterly report on recentl
. .state law developments which. relate to -
. legal assistance matters: (eg, wills,
 divorce, state taxatlon) N
(2) Review and update the approprlate
_ state law summaries in the All States .
- Guides; . e
~ {3) Provide additional state law summar-{
.. ies within a reasonable time upon request
by the Legal Ass;stance Branch;. .
.. (4) Respond to inquiries from the Legalv ;
Assistance Branch. concermng issues of -
state law raised in the field; and -

. (5) Provide - additional advice on legal
' assistance matters to the 'Leg'al A551stance
Branch, as needed. SN '

The Advnsory Commlttee is under the dlrect
supervision of the Chief, Administrative and
Civil Law Division, TJAGSA, He determines all
issues concerning retirement points credit. The
Legal Assistance Branch will be the direct point

-of contact between the School and the Commit-
-tee. This Branch will also serve as liaison

between -the Committee and the field. Clerical

support will be the responsibility.of the individ-

ual Reserve or National Guard officer.

Ret1rement po1nts for the work accomplished

will be calculated in accordance with Rule 16,
"Table 2-1, AR 140- 185, and paragraph 2-45(3),

AR 140-185. Advisory Committee members for-

‘ward a completed DA Form 1380 along with

their work product tothe Chief, Administrative

‘and Civil Law Division. He certifies the number
of retirement points to be accredited and for-

wards the form to the Reserve Affairs Depart-
ment, TJAGSA. The Reserve Affairs
Department forwards the DA Form 1380 to
RCPAC, mails a copy to the officer concerned,
and maintains a copy in the officer’s file.

K Interested‘RéServe and National Guard judge
advocates should submit a letter requesting
consideration for the Advisory Committee with
a current resume to The Judge Advocate Gener-
al’s School, ATTN: ‘ADA-LA, Charlottesville,
VA '22901. Committee members were initially
appointed with terms to expire 81 December
1984. Those officers are eligible for reappoint-
ment, but other interested officers may apply.
Committee members will be selected on the
basis of their legal expertise in legal assistance-

~related areas of the law (e g wxlls, famlly law

taxation). @ i
All States Gundes Avallable Through DTIC

The four edltlons of the All States Guldes pub-
llshed by  the Legal Assxstance Branch,
TJAGSA, have been placed in the Defense

Technical Information Center (DTIC), and may
beordered by registered legal assistance offlces

worldwide at minimal expense.

Ordering information for the All States Wlll
Consumer Law, Garnishment, and Marriage




and Divorce Guides and the Income Tax Sup-
plement is published separately in this issue in
“Current Material of Interest.”

However, DTIC furnished the wrong regis-
tration numbers for the Consumer Law and
Will Guides and these incorrect numbers have
been published in prior editions of The Army
Lawpyer. The correctordering numbers are pub-
lished in this edition under “Current Material of
Interest.” The correct ordering numbers for
both are:

Consumer Law Guide—B077739
Will Guide—B077738

Legal assistance offices which desire to pur-
chase the All States Guides from DTIC are
required to establish an account with DTIC
before the Guides may be ordered. Interested
offices should contact DTIC, which will furnish
an application form.

USFSPA Retroactivity Provision in
_California

Major W. Patrick Resen, a Reserve judge
advocate in California, furnished the following
information concerning a California law which
affects the Uniformed Services Former
Spouses’ Protection Act (USFSPA):

Senate Bill No. 1034, which took effect 1 Jan-
uary 1984, provides that a California divorce
decree which became final on or after 25 June
1981 and before 1 February 1983, may be modi-
fied to provide an award of the military retire-
ment pension as community property. 25 June
1981 is the date on which the Supreme Court
held that a California court’s award of 45% of the
retirement pension of an Army retiree violated
the intent of Congress in establishing the mil-
itary retired pay system (McCarty v. McCarty,
453 U.S. 210 (1981)). Congress responded with
the USFSPA which took effect on 1 February
1983. Questions arose, however, about the retro-
active effedt of the USFSPA. The legislative
history of the USFSPA indicates that issues
involving modifications of decrees after 25 June
1981 and before 1 February 1983 should be left
to state courts and legislatures.

Callforma thus joins Nevada in passing legis-
lation to specify that such decrees or final orders
are subject to modification. Many state courts,
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relying on MeCarty, entered orders declining to
award a former spouse an interest in the retire-
ment pension during the 25 June 1981 to 1 Feb-
ruary 1983 period. The California statute
provides that any former spouse with such an
order may file a proceeding to modify the order
and seek an interest in the pension until 1 Janu-
ary 1986. The law expires on 1 January 1986.

‘Survivor Benefits Instruction

Staff judge advocates and chiefs of legal
assistance may be interested in an excellent pro-
gram of instruction developed and being taught
in the 9th Infantry Division, Fort Lewis,
Washington.

This program of instruction in survivor
benefits utilizes a checklist that details the var-
ious types and amounts of benefits available to
the survivors of deceased active duty personnel.’
This program was devised primarily to reach
the spouses of soldiers assigned to the division.
It has been widely requested by numerous
groups at Fort Lewis, such as the Officers Wives
Club, the NCO Wives Club, and the Protestant
Women of the Chapel, for presentation at their
evening meetings. Many units assigned to the
division and other tenant activities on the instal-
lation have also requested and received this
instruction.

The class provides each participant with a
Survivor Benefit Checklist. This allows the stu-
dent to see what benefits are available and tofill
in the monetary amounts presented in class that
are applicable to their particular
c1rcumstances

Such 4 program can be of great beneflt toany-
legal assistance program and the surrounding
military community. It provides a way to
acquaint the spouses of service members, and
service members themselves, with the wide
range of benefits available to military families.
The program has uncovered and corrected prev-
alent misconceptions about survivor benefits

‘that exist in the military community. It also

reminds people of the importance of legal assist- .
ance and has resulted in a great many of these
people requesting and receiving much needed
help in doing future family financial and estate
planning. It also emphasizes the Army’s com-
mitment to helping Army families in this “Year
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of the Family.” Finally, this excellent program
is a method of getting legal assistance attorneys
and other judge advocates involved in commu-
mty and command act1v1tles

Survivor Benefit Checkiist ’

Lump Sum Monthly

Pay and Allowance Due

Death Gratuity
(Paid in 72 hours)

SGLI
DIC. 0 cL

Soc‘.iayl Security (Monthly
until youngest child is age 16)

Social Security (Lump Sum)
*Commercial Insurance.

Interment Allowance

Total Lump Sum
Total per month

Commissary )
)
PX ) . S
‘ ) Until Remarried
Club System )
: )
Medical Care )
*Commercial term insurance of $115,000 for about $24 a

month. This plus social security lump sum invested at a
mere 6% will yield an additional $700.

, New Dependency.and Indernnity
Compensation Rates .

A 3.5% incredse in Dependency and Indem-

nity Compensation rates became effectlve 1

Aprll 1984. The monthly payments due survi-

ving spouses of deceased service members are
reflected below

Pay Grade :
BE-1 S . 461
E-2 , 475
E-3 o 486

Monthly Rate (8)

‘Pay Grade - : Monthly Rate ($)
E-4 518
E-5 532

- B-6 544
E-7 571
E-8 602

~E-9 629
'W-1 583
W-2 607
Ww-3 624
W-4 661
0-1 583
0-2 602
0-3 644
0-4 681
0-5 751
0-6 846
0-7 915
0-8 1,008
0-9 1,077
0-10- - 1,179.

In addition to these amounts, surviving
spouses with dependent children are ellglble for
additional compensation:

Children under age 18 $53 per month per
child.

Children 18-23 in school $118 per month
per child. ;

Disabled chlldren $233 per month per
child. .

Dependency and Indemnity Compensation
for children alone without surviving spouse:

One child: $233 per month.

Two children: $334 per month. .

Three children: $432 per month.

‘More than three children: $432 per month
,plus $87 for each additional child.

"Restraint of Competition- by Multlple
Listing Service

Legal a551stance officers -are occaswnally
asked to advise homeowners who are preparing
to sell a residence.:- The requested information
may include:an explanation of the different
types of real estate broker contracts, which
types are available in the area, and the going
rates for such contracts.

In many. areas of the country, prlva.te multl-

/
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ple listing services (MLS) are in operation.
These firms typically have as members most of
the real estate agencies which do business in a
particular geographic area. Under such ar-
rangements, all real estate agencies have the
right to show and sell any property listed by an
individual agency, agent, or broker. Upon sale
of the property, the fee (generally six to seven
percent of the sale price) is divided between the
listing agency or broker and the selling agency
or broker.

Legal assistance officers should be alert to the
potential for undue restraint of trade when
counseling clients on these matters. In at least
one geographic area, the greater Michigan City
area of LaPorte County, Indiana, many sellers
apparently found that only one listing contract
was available, an exclusive right to sell listing.
That listing agreement requires the seller to
pay the broker a commission if the property is
sold, regardless of who located the purchaser.
Open listings, which grant the broker only a
non-exclusive agency and only obligate the
owner to pay & commission to the broker who
actually locates the buyer, were not available.
Similarly, sellers were unable to include
reserve clauses in exclusive right to sell con-
tracts, which would permit the owner to sell the
property to persons the owner individually
named without having to pay a commission to
the broker. The Federal Trade Commission
(FTC) has alleged that such activities of the
multiple listing service in that area have unrea-
sonably restrained prices and competition
among residential real estate brokers. The MLS
in question provides a multiple listing service
for member real estate brokerage firms doing
business in LaPorte County. The complaint
alleges that the MLS has conspired to

~ unlawfully:

(1) Raise brokerage commission rates in
Michigan City, LaPorte County’s prin-
cipal city, from six percent to seven
percent of the sales price of the .
property; )

(2) Stabilize brokerage commission rates
county-wide;

(3) Obstruct truthful comparative adver-
tising by members, including the
advertising of low commission rates;
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(4) Deny or delay MLS membership to -
new entrants, part-time firms, and
firms operating out of the home, with
the intent to deter new entry and to
restrain price competition;

(5) Prohibit members from using, and
from publishing on the multiple listing
service, any “exclusive right to sell”
brokerage service contract involving

- an individual home seller thatincludes
a provision reserving the home seller’s -
right to sell (without owing a commis-
sion) to specific persons individually
named in the contract;

(6) Prohibit members from entering into
any brokerage service contract that
the MLS does not allow to be published
on its multiple listing service (i.e., the
MLS, which only allows “exclusive
right to sell” contracts to be published,
prohibits member use of “exclusive
agency” contracts or “open” contracts
for brokering apart from the multiple
listing service); _

(7) Restrict member participation in ven-
tures and services that compete with
the multiple listing service; and

(8) Restrict the ability of members and
home sellers to cancel a brokerage
service contract before its expiration
date.

The complaint alleges that these acts and
practices violate section 5 of the Federal Trade
Commission Act of 1914, as amended.

In settlement of the alleged violations of fed-
eral law, the FTC has prepared a consent order
requiring the MLS to cease and desist from the
alleged illegal practices. That proposed order
was published in the Federal Register for pub-
lic comment. (See 49 Fed. Reg. 21073, May 18,
1984).

Legal assistance officers should be aware of
this case and inform their clients of the potential
problem since similar practices may be occur-
ring elsewhere. The FTCisavailable for advice,
assistance, and investigation. Complaints may
be referred to Alan J. Friedman, FTC/P-852,
Washington, D.C. 20580, (202) 724-1213.
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FLITE Assistance for Legal Assistance ;
. Attorneys

The following ltem appeared m the April-
July 1984 FLITE Newsletter, and dlscusses a
research asset Whlch can be of great beneflt to
legal assxstance attorneys

“Legal Assmtance Offlcers occupy a umque
and difficult position among Judge Advocates
of the various services. They are called upon to
counsel and advise active duty and retired serv-
ice members and their dependents on a wide
variety of legal subjects. Often this work must
be done with limited llbrary facnhtxes

Ona typ1ca1 day, a Legal Assnstance Officer
may encounter the followmg types of questions:

1. A service member statloned in South
Carolina wants to know whether a child
support and custody decree from Ohlo can
be: modlfled ~

2."A serv1ce member from South
Dakota wants to know if his brother in
Texas can be the executor of his will. He
also wants to’ know if he'll have to pay taxes
on the gam on the sale of hls house

3. A service member g'ettmg a divorce
wants to know if he and his wife can have
their household goods shipped to different
locations on his permanent change of sta-
tlon move.

4. A serviceman who purchased ency-
clopedlas from a- door-to-door salesman
feels that he’s been cheated He only has
the name of the company. How does the
“Legal Assistance ‘Officer find out the

40

address of the company’s headquarters

'and the names of its offlcers"

FLITE attorneys have the resources for .
researching each of these questions. Questions '

concerning domestic relatlons w1lls insurance,

or consumer affairs will require researchmg 7
state law. FLITE attorneys have access to state

appellate court decisions through both the

LEXISR and WESTLAWR systems.

Questlons concerning taxatlon may requlre
examination - of ‘the :Internal . Revenue Code,

Court decisions, and administrative rulings of
the Internal Revenue Service. Decisions of the

Federal ' District Courts, Courts of - Appeal,
Supreme Court, Tax Court, and Claims Court
can be researched using the FLITE system.
LEXISr and WESTLAWR have Revenue ‘Rul-
ings and other administrative decisions of the
IRS: The decisions of the Comptroller General
provide valuable authority in resolving ‘many

questions concerning pay, entitlements or reim-

bursement. FLITE attorneys' have both the
published and unpublished decisions avallable
for researching. :

<. Aninquiry about the officers or location of the
headquarters of a business could be answered
by the FLITE attorney’s using the DIALOGr
system. Dunn and Bradstreet and other busi-
ness related indexes can be accessed through
the use of this system

Usmg FLITE can enable the Legal As51st-
ance Officer to perform more efficiently by pro-
viding research in mater1a1s that are not readily
avallable In most cases a full text printout of
the necessary materials can be provided upon
request

Telephone numbers for FLITE ‘are:
Commercial—(303) 370-7531;" Autovon—926-
7531; FTS—(303) 370-75631; Off Duty Phone
(Autovon)—926-2611; Off-Duty Phone
(FTS/Commercial)—(303) 370-2611; TTY (for
hearing impaired)—926-7900 (Autovon) and
(303) 370-7900 (FTS/Commercial). FLITE is a
service of the Department of the Air Force. Its
address is FLITE, Denver CO 80279.

Hawau Automatic Wage Assng‘nments for.
Support Added

-.In addition to entering wage assxgnments for
the enforcement of child support pursuant to
either a delinquency adjudication or a petition
entered by the party to whom the supportdebt is
owed, Hawaii courts may now include an auto-
matic wage assignment as part of any child
support order. The aptomatic . assignment
would take effect without a court hearmg if the
obllgor 1S delmquent for at least one month.

Automatic  assignments are subject to the
same requirements as assignments ordered
pursuant to a petition. They become effective
immediately after service on the employer by
certified mail and have priority over any other

v
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garnishment, attachment, execution, or assign-
ment, unless otherwise ordered by the court.
Assignments made pursuant to both a petition
and automatic assignments have béen excluded
from the general garnishment exemptions and
exclusions, as well as the special exemption
applicable to pensions. The employer is entitled
to deduct a $2 administrative fee from the
employee’s earnings for each payment made
and is prohibited from discharging an employee
on the basis of either type of assignment.

Rhode Island Child Support Procedures
Expanded

Rhode Island has expanded its child support
wage assignment procedures for both voluntary
and ‘involuntary assignments effective 1 Sep-
tember 1984. These procedures do not affect
those applicable to support for children receiv-
ing publie assistance.

For voluntary assignments required under a
support order of the family court, the employer
is required to remit the amount of income with-
held pursuant to the assignment to the clerk of
the court at least once each calendar month.

- Under the present law the frequency is not spec-
ified. The $1 fee that an employer may deduct .

from the employee’s remaining income for each

" payment made pursuant to the assignment has

been increased to $2.

In the case of involuntary assignments (those

-in which an assignment has not been made pur-

suant to a family court order)the employer’s fee

.has also been increased from $1 to $2.

Both voluntary and involuntary assignments
remain in effect until revoked by the court. Cur-

~ rently, the law provides that assignments dis-

solve without court action thirty days after the
employment relationship ends. Although state
limitations do not apply to the amount of income
which may be withheld, as of the effective date
of the law, federal limitations applicable to gar-
nishments will apply to wage assignments for
support.

Vermont Wage Assignments for Support
Authorized

Vermont courts may now issue a wage assign-
ment order against an individual who is delin-
quent in the payment of either child or spousal

support in an amount greater than 1/12 of the
annual support obligation. The employer must
begin withholding wages upon receipt of a wage
assignment order and notice of the recipient’s
address. Such withholding must continue until
notice to cease is received from the issuing
authority, or, in the case of child support, until
the youngest child covered by the order attains
majority. _—

Wage assignments for current support are
not subject to the general garnishment exemp-
tions and have priority over other periodic pay-
ments applied to reduce support arrearages.
Withholding for both current support and sup-
port arrearages is-permitted only if the claim
for arrearages has been reduced to judgment
and income is available which is not exempt
under the garnishmentlaw. The law, which was
effective 1 July 1984, allows the employer to
‘retain a fee of not more than $5 per month to
cover administrative costs incurred in comply-
ing with a wage assignment. An employer is
prohibited from discharging any employee on
account of a wage assignment.

Iowa Changes Garnishment Limits

- The amount of an employee’s earnings which
are subject to garnishment in Jowa has
changed. Now, the amounts subject to garnish-
ment may not exceed the following limitsinany
one calendar year for each judgment debtor:

-$250 if éxpééted earnings are less than
$12,000; '

. -$400 if expéctéd earnings are $12,000 or

more but less than $16,000; : ,
-$800 if expected earnings are $16,000 or
more but less than $24,000;

'$1,500 if expected earnings are $24,000 or
more but less than $35,000;

-$2,000 if expected earnings are $35,000 or
more but less than $50,000; or

-10% if expected earnings are $50,000 or
more. ' ‘

Until 1 July 1984, when thelaw became éffec-

‘tive, the maximum amount of an employee’s

earnings which had been subject to garnish-
ment in any calendar year was $250 for each
judgment creditor, regardless or the expected
earnings of the employee.
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Iowa 'Adds Wage Assignments for Support
. Payments ‘

In the same law which changed the garnish-
ment limitation, Iowa provxded for mandatory
wage assngnments in an amount subJect to the
federal garnishment limitations in the event
that support payments made pursuant to a
voluntary wage assignment are delinquent for
at least one month. These mandatory assign-
ments - are binding on existing and future
employers ten days after receipt of the wage
assignment order by certified mail. They must
be given priority over garnishments and assign-
ments issued for purposes other than support.
The employer is entitled to deduct not more
than $1 fromeach payment as reimbursement
for costs incurred in complying with the
assignment. :

Additionally, Iowa em ployers are requlred to
honor duly executed as51gnments of current or
future earnings issued to enforce support debts

+ Enlisted Update
~ Sergeant Major Walt Cybart

. AR 611-201

Final approval has been obtained for our
requested changes 'to AR 611-201.  These
changes will be published in the next revision of
AR 611-201, sometime in September or October
1984. Dates for implementation' of these
changes are: ' o

a. January through March 1985: Basic
implementation of changes to AR 611-201.

b. April 1985: Lateral appointment to
SSG for all SP6s will begin.

c. September 1985: Reclassification to
comply with new moral standards will
begm

When these changes become effectlve the
burden of implementation will fall upon the
field. To insure the success of this project, chief
clerks, warrant officers, and SJAs must move
quickly to have these changes posted to their

42

owed to the Iowa Department of Human Servi-
ces for the repayment of public assistance
benefits paid to a dependent child. The assign-
ment is effective until released by the welfare

- department. The employer is entitled to collect

a $1 fee from the debtor for each payment made
under the wage assignment. These provisions
also took effect 1 July 1984.

Continuing Trend in Toughening Support
Laws

The items in this section concerning garnish-
ment and wage assignment laws in Iowa, Ver-
mont, Rhode Island and Hawaii are evidence of
a growing trend in states to enact such provi-
sions. Previous issues have contained informa-
tion on similar laws enacted in Washington,
Utah, Virginia, Illinois and Texas. The infor-
mation on these laws appearing is this issue
were adapted from June editions of the Com-
merce Clearing House Installment Credit
Guide.

N
S

N’

" manpower documents. Let us avoid what hap-

pened several years ago when the failure to
obtain the necessary document changes pre-
vented the Corps from obtaining several E8
positions that had been a)uthoriz’ed for MOS
71E. 1 solicit your support to insure that all of
the pending changes to AR 611-201 are fully
implemented and documented.

SQT

- 'Reports from Fort Eustis on early FY84 SQT
results are encouraging. As of 20 June the mean
scores are:

- Skill level Mean score
1 70
2 74
3 80
4 79




Our SQT developers at Fort Ben Harrison are
working on a new Soldiers Manual. All legal
clerks are requested to send their recommenda-
tions for changes, to include new task areas,
deletion of existing task areas, or elimination of
individual questions to: USA Soldier Support
Center, ATTN: ATZI-TD-SQ (SFC Nydam),
Fort Ben Harrison, IN 46216. This is your
chance to provide input to the SQT system;
don’t let it go by. Send your suggestion in early.
SFC Nydam hopes to have the draft copy of the
Soldiers Manual ready for review by December
1984. At the request for our SQT developers, the
FY85 SQT for MOS 71D/71E has been can-
celled. The next period will be FY86. This will
allow: revision of the SQT test material to
comply with the new MCM and AR 27-10

Chief Clerks Course

Our 4th Chief Legal Clerk/Senior Court
Reporter Course ended 25 May. Chief clerks
and court reporters from CONUS, Europe, and
Okinawa attended this year, including several
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of our reserve counterparts. A detailed after-
action report will be sent to each GCM jurisdic-
tion when completed: target month  is
September 1984. ‘

New MCM

The 1984 Manual for Courts-Martial may be
ordered on the DA Form 12 series as Miscel-
laneous Publication 9-2; the cover/binder for
the 1984 MCM is Miscellaneous Publication 9-2-
1. -

AR 27-10

All Legal Clerks and Admin Techs are
requested to carefully review the new AR 27-10,
especially chapters 3, 5 and 12, for administra-
tive matters that may need to be added or
deleted. Please furnish any suggested changes
to: HQDA (DAJA-CL), ATTN: MAJ Studer,
WASH DC 20310-2213, or call MAJ Studer at
Autovon 227-1484. Your assistance is requested
to help insure that AR 27-10 contains every-
thing necessary to make our jobs easier,

CLE News

1. Changes in TJAGSA Correspondence
Course Program

On 1 December 1984, The Judge Advocate
General’s School’s correspondence course pro-
gram will be substantially revised. These
changes are designed to conform the nonresi-
dent correspondence instruction program to the
resident instruction program offered at
TJAGSA, to reflect changes in the law, and to
bring the courses in compliance with Army reg-
ulations regarding common military subjects.
New subcourses have been added to the curricu-
lum and others have been updated. The credit-
hour values of many of the subcourses have been
revised to conform them to courses offered in
the TJAGSA resident instruction program.
This means that a student will receive a differ-
ent number of credit hours for essentially the
same subcourse after 1 December 1984. This
will also impact on the retirement points and
promotion points awarded for the successful
completion of the course.

The Judge Advocate Officer Advanced Cor-
respondence Course curriculum has been
revised to decrease the credit-hour value of the
subcourses from a maximum of 559 hours to a
maximum of 366 hours. The annual credit-hour
requirement will be reduced from 120 hours
annually to 756 hours annually. The required
subcourses . in the curriculum have been
increased from 39 to 46 subcourses. The elective
subcourses have been eliminated from the cur-
riculum. Students may no longer elect to take
the Law of the Sea option in place of the common
military subjects offered in Phase I. The com-
mon military subjects offered in Phases I, III,
and V have been revised to conform with cur-
rent Army regulatory guidance. Phase VII has
been expanded and will require the completion
of both JA 150, Legal Research and Writing
Program, and JA 151, Fundamentals of Mil-
itary Legal Writing.

The Judge Advocate Officer Basic Correspon-




DA Pam 27-50-140

dence Course curriculumhas been revised to
increase the credit-hour value of the subcourses
from 170 hours te 177 hours. The required sub-
courses in the curriculum have been increased
from 21 to 25 subcourses. The required time for
course completion will remain at one year. The
common military subjects in Phase I have been
substantially revxsed and will include addi-
tional hours.

The credit-hour value of the subcoursesin the
Legal Administrative Technician Correspon-
dence Course curriculum has been decreased
from 244 hours to 189 hours. The annual credit-
hour requirement to maintain enrollment in the
program will be reduced from 120 hours annu-
ally to 95 hours annually.

The credit-hour value of the subcourses for
the completion of the Law for Legal Clerks Cor-
respondence Course has been decreased from 45
hours to 18 hours. The course content will
remain the same but the credit hour values for
the JA subcourses will be revised.

The course of instruction for Miscellaneous
Students will remain the same except that the
credit-hour value for the JA subcourses has
been revised.

Students enrolled in the correspondence
course program will automatically be trans-
ferred to the new curriculum and will receive
the revised credit-hour values for subcourses
completed after 1 December 1984, Subcourses
completed prior: to the lmplementatlon date
that are not a part of the new curriculum will
count toward the annual credit-hour completion
requirements ‘and toward retirement poinfs.
They will not cournt toward course completion
reqmrements unless the course is completed
prlor to 1 December 1984

After ‘1 December 1984, course:completion
requirements for the Judge Advocate Officer
Advanced Correspondence Course and the
Judge Advocate Officer Basic Correspondence
Course will be determined by the new curricu-
lum requirements. Inorder to successfully meet
the course requirements for graduation all
changes ‘to the curriculum must be satisfied.
This may require a student to take newly added
courses in phases that were completed under
the old program but to which revisions have
now been made. Students enrolled in the Legal
Administrative Technician Correspondence
Course, the Law for ' Legal Clerks Correspon-
dence Course, and the Miscellaneous Students
Course will not be required to take additional
courses .due to these changes. However, they
will be affected by the revision of the credit-
hour values for JA subcourses and changes in

_the total credit hours requlred for course

completion.

All students enrolled in the correspondence
course program should carefully review the
current status of their course work to determine
if the proposed changes will affect any of the
courses in which they are currently enrolled or
in which they plan to enroll in the near future.
Any questions concerning these changes should
be directed to the Correspondence Course Office
at TJAGSA:

The Judge Advocate General’s School

U.S. Army

ATTN: JAGS-ADN-C

Charlottesville, Virginia 22901 .. ,
~AUTOVON: 274-7110, ask operator for

commercial 293-4046

Commercial: (804) 293-4046

FTS: 938- 1304 ‘

Judge Advocate Officer Basic Correspondence Course

Phase] . Military Subjects

Number : Subcourse Title

INO 330 ‘M16Al Rifle o

INO 548 - - ' - Physical Training - = - . - Y
IS0 263 First Aid in Disaster

INO 109 NBC Operations

MPO 075 - - Civil Disturbances I . -

: Credit
Hours

6

4

4

9
15




Number )

IS0 299
EO 002
FA 8123
ISO 238
AGO 405
AGO 005
ITO 641
AGO 367
FA 8018

Phase 11

Number

JA2
JA 12
JA 20
JA 21
JA 22
JA23 -
JA 25
JA 26
JA 36
JA 43
JA 58

Phase I

Number

INO 548
COM 959
MPO 076
EO 006
FA 8123
ISO 238

Phase I1

Number

JA 130
JA 131
JA 132
JA 133
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Subcourse Title

Code/Conduct, Survive, Evade, Resist, Escape

Equal Opportunity Policy, Staff Organization and Procedures

Organizational Effectiveness

Drug Abuse

Military Correspondence

Benefits for Servicemen & Their Families
Safeguarding of Defense Information
Military Boards and Investigations

The Army Divisions

Legal Subjects

Subcourse Title

Standards of Conduct and Professional Responsibility °
Government Contracts

Intro’n to Ad & Civil Law and Military Legal Bibliography
Legal Basis of Command )

Military Personnel Law and Boards of Officers

Civilian Personnel Law and Labor-Management Relations
Claims

Legal Assistance

Fundamentals of Military Criminal Law and Procedure
The Law of Land Warfare - - Lo ‘
Staff Judge Advocate Operations

Phase II: .
Phase I

‘ . ... Total:

Judge Advocate Officer Advanced Correspondence Course

Required Military Subjects

Subcourse Title

Physical Training

NBC Defense and Material

Civil Disturbances II

Special Influences on Equal Opportunity
Organizational Effectiveness

Drug Abuse

Total:
Criminal Law Subjects

Subcourse Title

Nonjudicial Punishment............ccociiiviiiiiaiaeeen s

Courts-Martial Evidence
Constitutional Evidence
Pretrial Procedure
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Credit
Hours

@ 00 LY 00 =3 —

12
10

102

Credit;
Hours

— .
o

-
-3
-3

Credit
Hours

-] —
Q‘wootoc:-k-h

Credit
Hours

oW
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Number -

JA 134
JA 135
JA 136
JA 137
JA 160

Phase III

Number

ISO 205
1SO 208
1S0-233 -
AGO 046
AGO 067
FI 63

Phase IV

Number

JA 121
JA 122
JA 123
JA 124
JA 126
JA 127
JA 128
JA 129

Phase V

Number

AGO 015
AGO 112
DP 133
FA 8018
IS0 252
ISO 283
180 285
ITO 641

Phase IV

Number

JA 112
JA 115
JA 140
JA 142
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Subcourse Title

Trial Procedure

Post Trial Procedure ;

Review of Summary and Special Courts-Martial
Crimes and Defenses

Professional Responsibility

Total:

Military Subjects—Command and Managemehf

Subcourse Title

Personnel Management
Command and Staff Procedures
Resource Management
Fundamentals of Management
Civilian Personnel Management L )
Office Management b I

Total: |

Administrative and Civil Law Subjects . . |

Subcourse Title C

Legal Basis of Command: Command of Installations - - ‘
Legal Basis of Command: Military Aid to Law Enforcement
Legal Basis of Command: Environmental Law

Legal Basis of Command: Nonappropriated Fund Instrumentalijties

Government Information Practices

Military Personnel Law :

Claims (FTCA, PC, FCA)

Legal Assistance Programs, Administration and Selected Problems

Total:

Military Subjects—Training, Skills, and Orientation Subjects

Subcourse Title

S

The Officer Evaluation Reporting System
Reserve Components Retention

Basic Data Processing Software Concepts
The Army Divisions

Foreign Armies Orientation

Civil Affairs Orientation

Map Reading

Safeguarding Defense Information

Total:

Contract and Internationa]» Law Subjects

Subcourse Title

Government Contract Law
Fiscal Law

JA Operations Overseas
Law of War

Total:

Credit
Hours

[~
NICDWWCDO’:

Credit’
Hours

4
10
16
12
10

18 -
70

Credit
Hours -

OCAIDHDH R WD

1

Credit
Hours

6
4
11,
6
2

g

-6
12
‘49

Credit
Hours

U _ S
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Phase VII . ;Legal Research and Writing and Administrative Law Courses . .-
Number Subcourse Title - Credit -
: . o B Hours
JA 150 Legal Research and Writing Program - 42
JA 161 Fundamentals of Military Legal Writing 15
JA' 120 Defensive Federal Litigation 9
JA 125A Law of Federal Employment Pon .6
JA 1258 Law of Federal Labor-Management Relations ‘ 76
Total: ‘ 8
Total Number of Credit Hours: 366
Credit Hour Changes
Law for Legal Clerks Correspondence Course
Number Subcourse Title New old
) Credit Credit
Hours Hours
JA 20 Introduction to Administrative and Civil Law,
and Military Legal Bibliography 3 6
JA 30 Introduction to Military Criminal Law 6 30
JA58 . ., Staff Judge Advocate Operations 9 9
' 18 45
Legal Administration Correspondence Course
Number Subcourse Title New old
Co ‘ Credit Credit
) Hours Hours
JA2 Standards of Conduct and Professional Responsibility Ty ; 3 6
JA 23 Civilian Personnel Law and Labor-Management Relations R SRR T 6
JA 25 Claims * 6 9
JA 26 Legal Assistance - ' . 9 6
JA 36 Fundamentals of Military Criminal Law and Procedures ) .15 24
JA 125A Law of Federal Em'ployment 6 : 6
JA 130 Nonjudicial Punishment 3 9
JA 133 Pretrial Procedure 21 21
JA 134 Trial Procedure 16 R ¥
JA 135 Post Trial Procedure 8 18°
JA 136 Review of Summary of Special Courts-Martial . . 2 9

2. Residen‘tv Courée Qﬁotas

Attendance at resident CLE courses con-
ducted at The Judge Advocate General’s School
is restricted to those who have been allocated
quotas. If you have not received a welcome letter
or packet, you do not have a quota. Quota alloca-
tions are obtained from local training offices
which receive them from the MACOM's. Re-
servists obtain quotas through their unit or
ARPERCEN, ATTN: DARP-OPS-JA, if they

92 147

are non-unit reservists. Army National Guard
personnel request quotas through their units.
The Judge Advocate General’s School deals
directly with MACOM and other major agency
training offices. To obtain a quota or verify a
quota, you must contact Mrs. Kathryn R. Head,
Nonresident Instruction Branch, The Judge
Advocate General’s School, Army, Charlottes-
ville, Virginia 22901 (Telephone;: AUTOVON
274-7110, extension 293-6286; commercial
phone: (804) 293-6286; FTS: 938-1304).
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3. Mandatory Continuing Legal Education
Jurisdictions and Reporting Dates

Jurisdiction Reporting Month
Alabama 31 December annually
Colorado 31 January annually
Georgia 31 January annually ‘
Idaho 1 March every third anni-
versary of admission
Towa 1 March annually
Kentucky 1 July annually
Minnesota 1 March every third anni-
o versary of admission
Montana 1 April annually
Nevada 15 January annually

North 'Dakota‘f; 1 February in three year

intervals

South Carolina 10 January annually +

Washington 31 January annually
Wisconsin 1 March annually
Wyoming 1 March annually

Effective 1 July 1984, Kentucky lawyers.are
required to complete fifteen hours of continuing
legal education each year. The first reporting
date is 1 July 1985. Further information may be
obtained from the Kentucky Bar Association
Continuing Legal Education Commission, W.
Main at Kentucky River, Frankfort KY 40601.
For addresses and detailed information, see the
January 198} issue of The Army Lawyer.

4. TJAGSA CLE Course Schedule

September 10-14: 27th Law of War Workshop
(5F-F42)." T

September 24-28; 3d Advanced Federal Lit--

igation Course (5F-F29).

- October 2-5: 1984 Wor]dW:de JAG
Conference '

October 15- 19 7th Clalms Course (5F F26)

October 15- December 19 105th Basnc Course
(5-27-C20).

- October 22-26: 13th Criminal Trial Advocacy
Course (5F-F32).

October 29- November 2 19th Flscal Law

Course (5F F12)

November 5 9 6th Legal "Aspects of Terror-
1sm Course (5F- F43) 8

November 5-9: 15th Legal A551stance Course
(5F-F23).

November 26-December 7: 101st Contract

-:Attorneys Course (5F-F10).

- December 3-7: 28th Law of War Workshop
(5F-F42).

December 10:14: 8th Administrative Law for
Military Installations (5F-F24).

" January ' 7- 11: 1985 Government Contract
Law Symposmm (6F-F11).

January 14-18: 26th Federal Labor Relatlons
Course (5F-F22).

January 21-25: 14th Criminal Trial Advocacy
Course (5F-F32).

January 21-March 29: 106th Basic Course (5-

27-C20).

February 4-8: 77th Senlor Officer Legal

~ Orientation Course (5F-F1).

February 11-15: 5th Commercial Activities
Program Course (5F-F16).

February 25-March 8: 102nd Contract Attor-
neys Course (5F-F10).

March 4-8: 29th Law of War Workshop (5F-
F42). ~

March 11-15: thh‘Administrative Law for
Military Installations (5F-F24).

March 11-13: 3d Advanced Law of War
Seminar (5F-F45). - T

: March 18-22: 1st Administration and Law for
Legal Clerks (512 71D/20/30)

March 25-29: 16th Legal Ass15tance Course
(5F F23)..

« April 2-5: JAG USAR Workshop
Apr118 12: 4th Contract Clalms thlgatlon &

vRemedles Course (BF-F13).
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April 8-June 14 107th Basw Course (5-27-
C20).

April 15-19: 78th Senior Offlcer Legal Orien-
tation Course (5F- Fl)

April 22—26 15th Staff Judge Advocate
Course (5F-F52).

April 29-May 10: 103d Contract Attorneys
Course (5F-F10).

- May 6-10: 2nd Judge Advocate Operatlons
Overseas (bF-F46).

May 18-17: 27th Federal Labor Relations
Course (bF-F22).

May 20-24: 20th Fiscal Law Course (5F-F12).

May 28-June 14: 28th Military Judge Course
(5F-F33).

June 3-T: 79th Senior Officer Legal Orienta-
‘tion Course (5F F1).

June 11-14: Chief Legal. Clerks Workshop

(512- 71D/71E/40/50)

June 17-28:J AGSO Team Trammg
‘June 17-28: BOAC: Phase VI '

July 8-12: 14th Law Office Management
Course (7TA-7134A).

- July 15-17: Professxonal Recrultmg Trammg
Seminar

‘July 15-19: 30th Law of War Workshop (5F-

-F42).

July 22-26: U.S. Army Clalms Serv1ce Train-
ing Seminar,

July 29-August 9: 104th Contract Atborneys
Course (bF-F10). '

August 5-May 21 1986: 34th Graduate Course
(5-27-C22).

"~ August 19-23: 9th Criminal Law New Devel-
opments Course (5F-F35).

August 26-30: 80th Senior Offlcer Legal
Orientation Course (5F-F1).

5. Civilian Sponsored CLE Courses

November
1: SBT, Family Law Series, Dallas, TX.
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1: IICLE, Pre- Nuptual Agreements, Spring-
field, IL.

1-2: NCLE, Real Estate, Omaha, NB.

5: IICLE, Real Estate Licensing Review, Chi-
cago, IL

5-9: UDCL Concentrated Course in Govern-
ment Contracts, Washington, DC.

7-9: FPI, Medlcme in the Courtroom Chi-
cago, IL.

8: IICLE, Successful Law Firms/ISBA
Midyear Meeting, Chicago, IL.

9: IICLE, Pre-Nuptual Agreements, Chicago,
IL.

9-10: ALIABA: Civil Practice & Litigation—
Federal/State Court, Washington, DC.

9-11: IICLE, Trial Bar Skills for Practicing
Attorneys, Chicago, IL.

11-15: NCDA, Special Cnmes—Investlgatlon
to Trlal New Orleans LA.

11-16: NJC, Search and Selzure—Specnalty,

:Reno, NV.

11-16;: NJC, Admin. Law: ngh Volume
Proceedlngs—Graduate Reno, NV,

11-16;: NJC; New Trends in Child Custody &
Support—Specialty, Reno, NV. .

'11-16: NJC, Court Management/Managing
Delay—Specialty, Reno, NV.

11-16: NJC, Managing Delay—Specialty,
Reno, NV.
11-17: IICLE, ISBA Mld Year Meetmg

Courses, Las Hadas, MX.

12: PLI, Amendments to Federal Rules of
Evidence, San Francisco, CA.

12: IICLE, Trial Evidence Seminar, Chicago,
IL. T

12-16: AAJE, The Many Roles of a Judge—
and Consequences, New Orleans LA.

13: ' IICLE, Post-Morbem Estate Planning,
Chicago, IL. ‘

" 14: IICLE, Computer Seminars, JChicago, IL.
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14:15;: IICLE, Employment Discrimination,
Chicago, IL.

15-16: FPI, Commercial Contractmg.
Washington, DC.. e

16: WSBA, Appellate Practice, Seattle, WA.

16: IICLE, Negotlatlng ‘Government Con-
tracts, Chicago, IL.

'16-17: NCLE, Evidence, Lincoln, NB,

'19: IICLE, Computers in Tax Practice, Chl-
cago, IL.
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- 25.29: Prosecutlon of Vlolent Crime, Incline
Village, NV.

26-29: TOURQO, Fundamentals of Govern-
ment Contracting, Washington, DC.

28-29: IICLE, Real Estate Syndlcatmn Chi-
cago, IL.

30: WSBA, Appellate Practice, Spokane,
WA. |

'30: IICLE, Venture Capital Seminar, Chi-
cago, IL.

Current Material of Interest

1. TJAGSA Materials Avallable Through
Defense Technical Information Center

Each year TJAGSA publishes deskbooks and
materials to support resident instruction. Much
of this material is useful to judge advocates and
government civilian attorneys who are not able
to attend courses in their practice areas. This
need is satisfied in many cases by local repro-
duction of :returning students’ materials or by
requests to the MACOM SJAs who receive
“camera ready” copies for the purpose of repro-
duction. However, the School still receives
many results each year for these materials.
Because such distribution is not within the
School’s mission, TJAGSA does not have the
resources to provide these publications..

In order to provide another avenue of availa-
bility, some of this material isbeing made avail-
able through the Defense Technical Infor-
mation Center (DTIC). There are two ways
an office may obtain this material. The firstisto
get it through a user library on the installation.
Most technical and school libraries are DTIC
“nsers.” I they are “school” libraries, they may
be free users. Other government agency users
pay three dollars per hard copy and ninety-five
cents per fiche copy. The second way is for the
office or orgamzatmn to become a government
user. The necessary information and forms to
become registered as a user may be requested

from: Defense Technical Information Ceﬁter,

-Cameron Station, Alexandrla VA 22314.

Once reglstered an office or other orgamza-
tion may open a deposit' account’ with the
National Technical Information Center to facil-
itate ordering materials. Information concern-
ing this procedure will be provided when a
request for user status is submitted.

Users are provided biweekly and cumulative
indices. These indices are classified as a single

-confidential document and mailed only to those

DTIC users whose organizations have a facility
clearance. This will not affect the ability of
organizations to become DTIC users, nor will it
affect the ordering of TJAGSA publications
through DTIC. All TJAGSA publications are
unclassified and the relevant ordering infor-
mation, such as DTIC numbers and titles, will
be published in The Army Lawyer.

The following TJAGSA publications are

‘available through DTIC: (The nine character

identifier beginning with the letters AD are

inumbers assigned by DTIC and must be used

when ordering publications.)

AD NUMBER TITLE

AD B077550 - Criminal Law, Procedure,
Pretrial Process/JAGS- .
ADC-83-7
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AD B077551 Criminal Law, Procedure, AD-B077739 All States Consumer Law
Trial/JAGS-ADC-83-8 Guide/JAGS-ADA-83-1
= AD B077552 Criminal Law, Procedure, AD-B079729  LAO Federal Income Tax
, , . Posttrial/JAGS-ADC-83-9 ‘ ’ *Supplement/JAGS-ADA-84-
: AD B077553 Criminal Law, Crimes & - : 2
< Defenses/JAGS-ADC-83-10 AD-B077738 -  -All States Will Guide/
AD B077554 Criminal Law, Evidence/ . ; JAGS-ADA-83-2
. JAGS-ADC-83-11 AD-B078095  Fiscal Law Deskbook/
AD B077555 Criminal Law, Constitu- : o JAGS-ADK-83-1
tional Evidence/JAGS-ADC-  AD-B080900 All States Marriage &
83-12 Divorce Guide/JAGS-ADA-
AD B078201 Criminal Law, Index/JAGS- \ 84-3
ADC-83-13
AD B078119 Contract Law, Contract
Law Deskbook/JAGS-ADK- .
83-2
AD B079015 Administrative and Civil

Law, All States Guide to
Garnishment Laws &
Procedures/JAGS-ADA-84-1

Those ordering publications are reminded
that they are for government use only.

2. Videocassettes

f\\ The Television Operations Office of The Judge Advocate General’s School announces that the

' videocassettes listed below are available to the field. If you are interested in obtaining copies of any of
these programs, please send a blank 3/4” videocassette of the appropriate length to: The Judge
General’s School, U.S. Army, ATTN: Television Operations, Charlottesville, Virginia 22901.

Tape #/Date

Running Time Title/Speaker/Synopsis

(Tth Administr;tive Law for Military Installations—26-30 March 1984)

JA-295-1 Criminal Law Topics
Mar 84 Speaker: Major Stephen Smith, Instructor, Criminal Law Dmsmn, TJAGSA. Presented are
53:38 selected Criminal Law topics relevant to the administrative law attorney. Recent developments in
inspections, check-point examinations, and apprehensions in private dwellings are
. highlighted.
JA-295-2 Nonappropriated Fund Instrumentalities/Private Organizations, Part I
Mar 84 - Speaker: Major Ward King, Instructor, Administrative and Civil Law .Division, TJAGSA.
48:33 . . Instruction centers on the law and operational principles related to nonappropriated fund instru-
- ’ , mentalities and private organizations operating on Army installations.
JA-295-3 . Nonappropriated Fund Instrumentalities/Private Organizations, Part I1
Mar 84 A continuation of JA-295-2.
= 2725 K
| JA-295-4 Environmental Law
: Mar 84 Speaker: Major Michael Schneider, Instructor, Administrative and Civil Law Division, TTAGSA.
29:53 Review of selected environmental law statutes that impact on the operation of military installations
and a review of the extent of the commander’s obligation to comply with federal, state, and local
pollution abatement requirements.
JA-295-5 Military Aid te Law Enforcement '
Mar 84 .- Speaker: Lieutenant Colonel Robert Hilton, USMC Instructor, Administrative and Civil Law

Division, TJAGSA. The subject of military support to civilian law enforcemtn is addressed by
examining the Posse Comitatus Act and important statutory exceptions to the Act.

l/‘\v 58:00
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Tape #/Date

Running Time = |

JA-295-6
Mar 84
52:03

JA-295-7
Mar 84 ~7%
58:08

JA-295-8
Mar 84
44:08

JA-295-9
Mar 84
52:28

JA-295-10
Marg4.. -
48:30

JA-295-11
Mar 84 -
47:49

JA-295-12 -
Mar 84
52:12

May 84

o

Title/Speaker/Synopsis -
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Nonapproprlated Funds Instrumenta.lihes Contracting =~ | e
Speaker: Major Julius Rothlein, Instructor, Contract Law Division, TJAGSA. An examination of
the law related to non-appropriated fund: contractmg and the role of the legal advisor in the
nonappropriated fund contracting process. .

‘Suspension and Debarment of Government Contractors

Speaker: Major J ulius Rothlein; Instruetor, Contract Law Division, TJAGSA. An examination of
the grounds and procedures for the debarment and suspension of government contractors, and the
relationships between the installation legal advisor and the Chief, Contract Fraud Branch, Litiga-
tion Division, Office of The Judge Advocate General, U.S. Army.

Marine Corps Personnel Law: Officers, Part 1 . : i
Speaker: Captain David Anderson, USMC. An exammatlon of recent developments relatmg to
officer status and elimination. [ ‘ _— ‘ EY

]

Marine Corps Personnel Law: Officers, Part 11
A continuation of JA-295-8.

Debt Collection

. Speaker: Major Charles Hemingway, Instructor, Admxmstratlve and Clvll Law Division, TJAGSA.

An examination of the major areas in which administrative law.attorneys frequently receive
inquiries from commanders and staff sections concerning matters in which service members may
be subject to offsets and deduction from pay. These include nonsupport, letters of indebtedness, and
the Debt Collection Act of 1982. e
Marine Corps Personnel Law: Enlisted, Part I

Speaker: Major Jares Walker, USMC.'An exammation of recent deve]opments relatmg to the

' .sépa.ra.tmn of enlisted personnel.

‘ Marme Corps Personnel Law: Enllsted Part I

A continuation of JA-295-11.

1984 Manual for Courts-Martial oy g ‘

Members of the Working Group of the Jomt—Servnce Commlttee on Mllxtary J ustnce dlscuss the
major changes in military criminal justice contained in the 1984 Manual for Courts-Martial. This
rule-by-rule survey of the new Manual highlights areas of particular importance to commanders

- and judge advocates This program requires seven one-hour videocassettes.

3. Regulatiorié & Pamphlets : ‘ ,
Title N ‘ " Change Date

Number
AR 27-10
AR 210-7
AR 600-20
AR 608-1
AR 623-105
AR 635-100

4, Arhcles

Anastaplo, Legal Realzsm the New Joumal@sm,
and The Brethren, 1983 Duke L.J. 1045 (1983).

Baker, Is the Umted States Clcums Court Con-
stitutional?, 32 Clev. St. L. Rev. 55 (1983).

(1983). -

- Military Justice ’ _ 1 Jul 84
Commercial Solxcxtatlon on Army Installatlons ' ‘ 901 4 May 84
Personnel- General Army Command Pohcy and Procedure 903 23 May 84
Personal Affairs: Army Community Servnce Program 903 23 May 84
Personnel-Evaluation Report ‘ , ‘ " 901 22 Mar 84
Personnel Separations: Officer Personnel | ' 906 25 May 84

: Barre‘tt;’Re.solving ihé ;Dilemma of the Exclu-
sionary Rule: An Application of Restitutive
Principles -of Justwe 32 Emory L.J. 937

v
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Brickner, Justice Benjamin N. Cardozo: A
Fresh Look at a Great Judge, 11 Ohio N.U.L.
Rev. 1 (1984).

Burnett, Protecting and Regulating Commercial
Speech: Consumers Confrontthe First Amend-
ment, 5 Comm./Ent. L.J. 637 (1983).

Carlisle, Harris & Skitol, Government Liability
for Statutory Torts: A Search for Precedent,
15 Urb. Law. 817 (1983).

Cohen, The Two-Thirds Verdict: A Surviving
Anachronism in an Age of Court-Martial
Ewvolution, 20 Cal. W.L. Rev. 9 (1983).

Edwards, International Legal Aspects of Safe-
guards and the Non-Proliferation of Nuclear
Weapons, 33 Int'l & Comp. L.Q. 1 (1984).

Freed & Foster, Family Law in the Fiifty States:
An Overview, 17 Fam1 L.Q. 365 (1984).

Gasser, Internationalized Non-International
Armed Conflicts: Case Studies of Afghanistan,
Kampuchea, and Lebanon, 33 Am. U.L. Rev.
145 (1983).

Gutheil & Appelbaum, “Mind Control,” “Syn-
thetic Sanity,” “Artificial Competence,” and
Genuine Confusion: Legally Relevant Effects
of Antipsychotic Medication, 12 Hofstra L.
Rev. 77 (1983).

Hauserman & Fethke, Military Pensions as
Divisible Assets: The Uniformed Services
Former Spouses’ Protection Act, 11 J. Legis.
27 (1984).
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Hirschhorn, The Separate Community: Military
Uniqueness and Servicemen’s Constitutional
Rights, 62 N.C.L.. Rev. 177 (1984).

Joseph, The Protective Sweep Doctrine: Protect-
ing Arresting Officers From Attack by Per-
sons Others Than the Arrestee, 33 Cath. U.L.
Rev. 95 (1983).

Landsman, A Brief Survey of the Development of
the Adversary System, 44 Ohio St. L.J. 7138
(1983).

Loewy, Protecting Citizens From Cops and
Crooks: An Assessment of the Supreme Court’s
Interpretation of the Fourth Amendment, 62
N.C.L. Rev. 329 (1984).

Comment, Chemical and Biological Warfare:
Focus on Asia, 16 Vand. J. Transnat’l L. 387
(1983).

Comment, Expert Legal Testimony, 97 Harv. L.
Rev. 797 (1984).

Comment, Linking Educational Benefits With
Draft Registration: An Unconstitutional Bill
of Attainder? 21 Harv. J. on Legis. 207 (1984).

Administrative Law: Government Disclosure
and Judicial Review of Agency Rulemaking,
1983 Ann, Surv. Am. L. 218.

China’s Legal Development, 22 Colum. J. Trans-
nat’l L. 1 (1983).

Death Penalty Issues: A Symposium, 74 J. Crim.
L. & Criminology 659 (1983).
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By Order of the Secretary of the Army:

Official:
ROBERT M. JOYCE

Major General, United States Army
The Adjutant General

U.S. GOVERNMENT PRINTING OFFICE: 1983—815:11
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JOHN A. WICKHAM, JR.
General, United States Army
Chief of Staff
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